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Director Williams:

We write today to notify you of our opposition to Proposed Rule 88 FR 42661.! This rule proposes
listing the Dunes Sagebrush Lizard as an endangered species under the Endangered Species Act
of 1973 (ESA), as amended.? While we acknowledge the importance of species conservation, we
believe it is imperative that your agency consider the far-reaching implication of this listing,
particularly on critical sectors of the oil and gas industry which significantly contributes to both
the Texas and U.S. economies. It is crucial that the ESA remains true to its original purpose of
safeguarding species without being used for political purposes, and that your agency consider
existing voluntary conservation agreements that landowners have forged over the years with the
federal government, as well as established U.S. Supreme Court precedent. Texas stands as a
powerhouse in energy, and this industry is foundational to our state’s prosperity. We thus urge you
to consider the following points as you deliberate on the proposed rule.

First, no reliable evidence exists proving that oil and gas drilling influences the change in climate
conditions in the Permian Basin. In the proposed rule, you cite “climate change and climate
conditions” as rationales for your plans for implementation, specifically ‘“hotter, more arid
conditions with an increased frequency and greater intensity of drought throughout the species’

! Endangered and Threatened Wildlife and Plants; Endangered Species Status for the Dunes Sagebrush Lizard, 88 Fed. Reg.
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2 Endangered Species Act of 1973, Pub. L. No. 93-205, 16 U.S.C. § 1531 et seq. (1973).



geographic range.”® Much evidence exists to prove the contrary. For example, IQAir, a Swiss air
quality technology company, designates air quality in the major Permian Basin city of Odessa as
“good”—its highest and cleanest designation—and ranks the city as the 5,084'" most polluted city
on the planet.* Midland, also a major city in the Permian Basin, is ranked as the 3,926 most
polluted city. Other sources fail to rank the Permian Basin anywhere near to the top of the
world’s—or even the nation’s—air quality polluters.” While some reports have exaggerated the
Permian Basin’s contribution to world pollution,® even the Environmental Protection Agency itself
concedes that particulate matter trends show a 30% decrease of particulate matter between the
years of 2000 to 2022 in the south region, in which the Permian Basin is located.” So, according
to both private sources and the Federal Government’s own data, there is no argument to be made
that oil and gas activity has been the cause of this naturally occurring change in climate in the
Permian Basin.

Furthermore, to the extent that pollution is a factor in the Permian Basin, most of it likely originates
from areas outside of the geographic region. For example, the Texas Commission on Environment
Quality’s (TCEQ) assessment of air quality in El Paso—a city near the Permian Basin—found that
60% of the pollutants identified originated from the Mexican City of Juarez.® This is such a
problem that the State Legislature passed a law, almost unanimously, to direct the TCEQ to
estimate the contribution of foreign emissions in areas of nonattainment in Texas so the state can
determine whether to revise its implementation plan to account for these foreign emissions.’

Second, no evidence exists as to whether frac-sand mining activities adversely affect the
population of the Dunes Sagebrush Lizard, negating the second rationale you cite for
implementation of the rule which supposes “habitat loss, fragmentation, and degradation from
development by the oil and gas and frac sand mining industries” as reality.'? In fact, what little
evidence does exist on this shows the opposite. Specifically, a 2022 study found that the population
of the Dunes Sagebrush Lizard may be increasing. The study reveals that “Dunes Sagebrush Lizard
captures in 2022 were 1.7 times greater than 2021 and 3 to 4 times greater than in 2019 and 2020,”
and that its survival and immigration patterns “were greater in 2022 compared to previous years.”"!
Our Land Commissioner Dawn Buckingham sent you a letter on August 25 detailing this study,
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further showing that your agency’s insistence that the Dunes Sagebrush Lizard is on its way to
extinction rejects all available evidence and is speculative at best.!? As the ESA requires the
Secretary to make determinations “solely on the basis of the best scientific and commercial data
available,” we have major concerns as to whether your agency even has the legal grounds to
designate the Dunes Sagebrush Lizard as endangered. '3

Similarly, your agency’s consideration of this rule ignores existing Candidate Conservation
Agreements and Candidate Conservation Agreements with Assurances, as outlined by
Congressman August Pfluger in his August 30 letter to you.'* Private landowners in the Permian
Basin area have voluntarily subjected the millions of acres of collective land they own to these
agreements. The agreements have contributed to the species’ habitat gain described above and
have helped fund many of the conservation efforts that have allowed for this growth to occur.'?
Designating the lizard as endangered is a slap in the face to the landowners that have made
painstaking efforts to help preserve the Dunes Sagebrush Lizard—successfully—and will
discourage future voluntary efforts by signaling to landowners that these agreements are
essentially meaningless.'®

Lastly, in the case of Weyerhaeser Co. v. U.S. Fish & Wildlife Service,” the United States Supreme
Court in 2018 ruled in favor of the owners of a well-established commercial timber plantation after
your agency attempted to designate the land of this plantation as “critical habitat” for the Dusty
Gopher Frog, even though major uncertainty existed as to the population status of the Frog in that
geographic area.'® The case highlighted the legal requirement under the ESA that economic and
other relevant impacts be thoroughly considered before designating an area as critical habitat.!® As
previously mentioned, listing the Dunes Sagebrush Lizard as endangered will most certainly
disrupt oil and gas operations in West Texas, jeopardizing thousands of jobs and continued
economic growth.

While the Weyerhaeser case pertained to the designation of “critical habitat,” there is no current
effort by your agency to label West Texas as such for the Dunes Sagebrush Lizard. However, the
ESA mandates the Secretary of the Interior also designate the “critical habitat” of an endangered
species upon listing.?* Considering that the proposed rule indicates the Permian Basin as the
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lizard’s most probable habitat, it is a near foregone conclusion that designating this area as “critical
habitat” will be the next step for your agency should the Lizard be classified as endangered.
However, outside of the aforementioned evidence showing a growth in Lizard population in recent
years, biologists currently lack certainty about the Lizard’s population in the area of Texas due to
its elusive nature and difficulty of detection.?! Thus, just as with your agency’s saga with the Dusty
Gopher Frog, the designation of critical habitat for the Lizard in the Permian Basin would likely
violate the legal standard adopted in Weyerhaeser.

In conclusion, more evidence must be presented to show the need to designate the Dunes
Sagebrush Lizard as endangered at this time. We urge your agency to approach the proposed rule
with both a commitment to species protection and a thorough understanding of its potential
economic implications—all of which could reverberate far beyond the oil and gas industry. But
with respect to just that industry alone, the designation’s effect will have inflationary implications
for all Americans, considering already escalating oil prices due to President Biden’s anti-fossil
fuel approach to the energy sector. A comprehensive assessment of these repercussions is essential
to make an informed decision that avoids unnecessary harm to our economy. Let the ESA fulfill
its intended purpose without being misused for political ends. The delicate balance between
environmental conservation and economic stability must be upheld for the wellbeing of our
constituents, our state, and our country.

We look forward to your prompt response.

Sincerely,
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State Senator State Senator
Texas Senate District 31 Texas Senate District 28
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Peter P. Flores
State Senator
Texas Senate District 24
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