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October 27, 2016

Senator Joan Huffman, Chair
Senate Committee on State Affairs
Sam Houston Building 380

209 West 14" Street

Austin, Texas 78701

Dear Chair Huffman;

Thank you for your leadership as Chair of the Senate Committee on State Affairs.
It is my privilege to serve with you, and | appreciate the opportunity to share my
perspective regarding the Committee’s interim report. Because the report includes
many fine recommendations, | am delighted to sign it. I submit this letter to be
included in the report, however, as a record of some of my concerns.

By far my most serious concern pertains to the report’s discussion of religious
liberty. The report recommends that the Legislature enact statewide religious
liberty “protections” whose effect and apparent purpose would be to preempt local
ordinances that may be more protective than current state law of persons in the
LGBT community. Should such a preemptive statute be enacted, a local ordinance
prohibiting a merchant from refusing to serve a person solely on the ground that
the person is, for example, transgendered, would be rendered ineffective.

Such legislation understandably would be seen as a symbolic rebuke to a large
number of our fellow Texans and, as we have seen in the nation’s reactions to
comparable laws in other states, it would damage our reputation at great potential
cost to our relationships with national corporate citizens and others in the business
community. If “religious liberty” means a liberty to discriminate against gays and
lesbians, it ironically can be seen as infringing their religious liberty, insofar as
their religions obviously do not condemn their sexual orientations or gender
identities. Such legislation, then, would offend the very principles of religious
tolerance that its proponents purport to extoll, while simultaneously offending
principals of local control.
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In addressing the second charge, regarding union dues, the report in essence
recommends legislation similar to Senate Bill 1968 from last session, which,
among other things, would have repealed a statute that allows voluntary
withholding from public employees’ salaries for payment of association dues. |
take this opportunity to register my disagreement, and to note that the Senate
passed the bill on a straight party-line vote. My disagreement stems from my belief
that the withholding option not only benefits public employees by providing a safe
and convenient means to remit membership dues, but does so at no cost to the state
or other governmental entity. What’s more, because Texas is a right-to-work state,
and because the withholding is strictly voluntary, withholding does not adversely
affect public employees. Finally, because the withholding is for public employees,
I remain unconvinced by assertions that it harms private employers in their
relationships with labor.

In its discussion of the fifth charge, regarding eminent domain, the report
recommends (among other things) that property owners should “have legal
recourse to recover all, or at least a portion, of any attorney’s and professional fees
incurred challenging [a condemnor’s] offer when a court rewards damages well
above the...offer.” Like many Texans, | believe strongly in private property rights,
but I am concerned that such a measure would strike the wrong balance between
private rights and the public good. Such a bill would increase needlessly the cost of
public right-of-way acquisitions—a cost ultimately borne by the taxpayers—at a
time when our state scarcely can afford to take measures that would make
transportation infrastructure even costlier. That is why, in 2015, I opposed SB 474,
which would have enacted such a fee-shifting provision, and why I must
respectfully disagree with the report’s recommendation on this charge.

In the section regarding campus carry, the report rightly recommends monitoring
and safeguarding the rights of license holders but does not address the potential for
unintended consequences that may yet result from this nascent law, which had not
even taken effect at the time this issue was considered in committee. Accordingly,
I would have supplemented this recommendation to propose other issues that
warrant monitoring as the law actually is implemented, for example, the possible
effects of campus carry on academic freedom and the free exchange of ideas in the
classroom, on students’ sense of security and psychological well-being, or on the
incidence and prevalence of handgun-related injury or death on our campuses.
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Finally, in the discussion of House Bill 39, the guardianship reform bill 1
sponsored, the report states that “some judges have expressed concerns that the
burden of proof to find clear and convincing evidence that alternatives to
guardianship are not feasible is too high of a standard,” and that “[m]any judges
suggest that a preponderance of the evidence standard is a [sic] more reasonable.”
While it is true that some judges have expressed this concern, I would like to point
out that this issue was considered thoroughly by the Texas Judicial Council (TJC)
Elders Committee, which ultimately determined that the higher standard was
appropriate. Accordingly, TJC is not recommending any changes to this provision
next session.

Thank you for your dedication to these important issues. I look forward to
continuing to work with you and other members of the committee during the

forthcoming legislative session.

May God bless you.

Very truly yours,

Judith Zaffirini

JZ1s
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Interim Charges

The Senate State Affairs Committee is charged with conducting a thorough and detailed study of the
following issues, and preparing recommendations to address problems or issues that are identified.

1.

Religious Liberty: Examine measures to affirm 1st Amendment religious liberty protections
in Texas, along with the relationship between local ordinances and state and federal law.
Make recommendations to ensure that the government does not force individuals,
organizations or businesses to violate their sincerely held religious beliefs.

Union Dues: Examine the practice of using public funds and employees for the payment
processing of union dues. Make recommendations on whether Texas should end this
practice.

Chief Law Enforcement Officers: Examine whether there are chief law enforcement
officers within the state who deny NFA applications without any cause. Examine the
application and certification process and recommend ways to eliminate no-cause denials.

Judicial Matters: Examine the need to adjust Texas judicial salaries to attract, maintain,
and support a qualified judiciary capable of meeting the current and future needs of Texas
and its citizens. Study and recommend whether Texas should delink legislators' standard
service retirement annuities from district judge salaries. Examine the effect of eliminating
straight-party voting for candidates for judicial office and make recommendations to ensure
candidates are given individual consideration by voters.

Eminent Domain: Gather and review data on the compensation provided to private property
owners for property purchased or taken by entities with eminent domain authority. Examine
the variance, if any, between the offers and the fair market values of properties taken
through eminent domain. Make recommendations to ensure property owners are fairly
compensated.

Ethics: Review current ethics laws governing public officials and employees and
recommend changes necessary to inspire the public’s confidence in a transparent and
ethically principled government. Review public officials’ reporting requirements to the
Texas Ethics Commission. Examine the categorization of ethics reporting violations and
make recommendations to encourage accurate reporting and timely correction to inadvertent
clerical errors.

Monitoring Charge: Monitor the implementation of legislation addressed by the Senate
Committee on State Affairs during the 84th Legislature, Regular Session and make
recommendations for any legislation needed to improve, enhance, and/or complete
implementation. Specifically, monitor the following: 1) Implementation of open and campus
carry legislation and determine if the current laws regulating the places that handguns can be
carried are easily understood or if clarification is needed to ensure the average citizen
understands when, where, and under what circumstances it is lawful to carry a weapon,
versus when it is a criminal offense for which there may be a defense; 2) Requirements for
guardianships; 3) The electronic voting program for certain military members serving
overseas; 4) Changes made to the Employees Retirement System of Texas regarding
member contributions and proposed reforms to the Teacher Retirement System of Texas;
and 5) The establishment of a public integrity unit under the authority of Texas Rangers.



Senate Committee on State Affairs Interim Hearings

January 26, 2016, Senate Chamber
The Committee took invited testimony on Charge No. 7(1).

February 17, 2016, Senate Chamber
The Committee took invited and public testimony on Charge No. 1.

February 18, 2016, Capitol Extension Room EI1.016
The Committee took invited and public testimony on Charge No. 4.

March 29, 2016, Senate Chamber
The Committee took invited and public testimony on Charge No. 5.

April 13, 2016, Senate Chamber
The Committee took invited testimony on Charge Nos. 7(3) & 7(4).

September 14, 2016, Senate Chamber
The Committee took invited and public testimony on Charge Nos. 2, 7(2) & 7(5).

October 5, 2016, Senate Chamber
The Committee took invited and public testimony on Charge No. 6.




Interim Charge Discussions and Recommendations

Charge No. 1

Religious Liberty: Examine measures to affirm 1st Amendment religious liberty protections in
Texas, along with the relationship between local ordinances and state and federal law. Make
recommendations to ensure that the government does not force individuals, organizations or
businesses to violate their sincerely held religious beliefs.

Background

Religious liberties form the first freedom in the United States Bill of Rights. The First
Amendment prevents government from infringing on the free exercise of religion or
establishing a religion. The First Amendment reads, "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances."' The First Amendment protects religious liberty in
two ways. The first protection is known as the Establishment Clause, which states "Congress
shall make no law respecting an establishment of religion." This clause enshrines the principle
typically referred to as "separation of church and state."* By prohibiting our government from
establishing an official state religion, the Establishment Clause ensures that we have the
absolute right to decide for ourselves which faith to follow. The Establishment Clause also
guards against the civic divisiveness that arises when the government takes sides in religious
debates because religious strife of this nature can threaten the viability of a democratic society.’
The second religious liberty protection found in the First Amendment is known as the Free
Exercise Clause. It reads, "Congress shall make no law...prohibiting the free exercise
thereof..." This clause enshrines the principle referred to as "liberty of conscience"; the right to
choose what one believes in matters of religion.* The Free Exercise Clause also limits the power
of government to interfere with religious practice by compelling the affirmation of favored
religious beliefs, punishing the expression of disfavored religious doctrines, or imposing special
disabilities on the basis of religious views or religious status.’

In Texas, we have a proud tradition of ensuring the right of every person to follow his or her
conscience without fear of government intrusion. The Texas Constitution proclaims that “[a]ll
men have a natural and indefeasible right to worship Almighty God according to the dictates of
their own consciences,” and provides that “[n]o human authority ought, in any case whatever, to
control or interfere with the rights of conscience in matters of religion, and no preference shall
ever be given by law to any religious society or mode of worship.”

' U.S. CONST. amend. L.
% Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (written testimony of Joshua
Houston, Texas Impact).
3 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (written testimony of
Rebecca Robertson, ACLU of Texas).
: Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 2.
Id.
¢ TEX. CONST. art. I, § 6.



In 1993, United States Congress passed the Religious Freedom Restoration Act (RFRA), which
ensures that interests in religious freedom are protected.” Specifically, RFRA prohibits any
agency, department, or official of the United States or any State (the government) from
substantially burdening a person's exercise of religion even if the burden results from a rule of
general applicability, except that the government may burden a person's exercise of religion
only if it demonstrates that application of the burden to the person: (1) furthers a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling
governmental interest.® At the time, RFRA was noncontroversial and passed the House of
Representatives on a voice vote and the Senate 97-3.°

However, RFRA was held unconstitutional by the United States Supreme Court, as applied to
the states in the City of Boerne v. Flores decision in 1997, which ruled that RFRA is not a
proper exercise of Congress' enforcement power.'® In the City of Boerne v. Flores decision, a
majority found that Congress had exceeded its constitutional powers by enacting RFRA because
Congress could not determine the way in which states enforce RFRA's restrictions. Regardless
of that ruling, RFRA continues to be applied to the federal government. In response to City of
Boerne v. Flores and other related RFRA issues, twenty-one individual states have passed
RFRAs that apply to state governments and local municipalities.''

Texas passed its RFRA, the Texas Religious Freedom Restoration Act (Texas RFRA), in 1999
as Senate Bill 138. Like the RFRA of 1993, Texas RFRA had broad support across the political
spectrum. Senate Bill 138 was adopted on a voice vote in the House of Representatives and
passed unanimously in the Senate.'> The Texas law passed with overwhelming bipartisan
support because conservatives and progressives agreed on the premise that religious
accommodation is appropriate where the rights of others are not impinged. The Texas RFRA
strikes a careful balance between protecting people’s ability to practice their faiths freely and
ensuring that laws needed to protect everyone apply to all persons equally, regardless of
personal beliefs.

Discussion

Recently, certain courts and governmental bodies have made laws and rulings that undermine
Americans' religious liberties. These challenges to religious liberty harm not only those of
religious faith, but are a potential threat to the freedom of conscience for all Americans. As a
result, thirty-two states have created some form of RFRA protection. Twenty-one of those states
enacted RFRA legislation, with RFRA protections in the other eleven states being imposed by
court decisions.'> Furthermore, in seven of the states that have enacted RFRA legislation, the
law requires that the burden on religion be essential to the compelling government interest.
Thus, because of the recent challenges on religious liberty, states are taking the necessary steps
to ensure that the government does not force individuals, organizations, or businesses to violate

; H.R. 1308, 103rd Cong. (1993-1994) (enacted).
Id.
° H.R. 1308, supra note 7.
19 City of Boerne v. Flores, 521 U.S. 507, 511 (1997).
" Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Brantley Starr,
Deputy First Assistant Att'y Gen., Office of the Tex. Att'y Gen.).
128 B. 138, 1999 Leg., 76th Reg. Sess. (Tex. 1999).
3 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 11.



their sincerely held religious beliefs.

The Texas Legislature has taken steps to protect the religious liberties of all Texans. In 2015,
the 84th Legislature passed Senate Bill 2065, which specifies that (1) clergy members should
not be liable for refusing to solemnize a wedding that would violate their religious beliefs and
(2) religious organizations should not be liable for refusing to host a wedding that violates its
religious beliefs.'* That legislation was a significant step in the effort to clarify the specific
rights of religious liberty and freedoms of conscience that are protected by the United States and
Texas constitutions and the RFRAs. While courts can only address cases brought before them,
legislatures are not so burdened. The United States Supreme Court has held that a person cannot
use religious liberty to harm others. In passing Senate Bill 2065, the Texas Legislature decided
that clarifying that a pastor was not required to officiate at a wedding that violated his or her
religious beliefs did not impose harm on others, as they were still free to marry.'® Senate Bill
2065 is just one example of the state affirming the First Amendment religious liberty
protections for all Texans.

Even though the Texas Legislature has already acted to protect religious liberties, there are
other areas where the legislature may consider enacting legislation to clarify and ensure that the
government does not violate sincerely held religious beliefs of any individual, organization, or
business. In a letter issued in October 2015, Attorney General Ken Paxton set forth several such
topics:

1. Religious organizations should not be forced to compromise their religious beliefs when
making staffing and housing decisions.

2. Faith-based adoption and foster care agencies should be free from discrimination based
on their religious beliefs.

3. The accreditation of religious schools should not be revoked due to the school's
sincerely held religious beliefs.

4. Tax assessors should not revoke religious tax accommodations based on religious
beliefs.

5. Religious beliefs when providing counseling should be protected.

6. Small businesses and closely held corporations should not be required to provide goods
or services for weddings that violate their sincerely held religious beliefs.

7. Judges and other officiants should not be forced to perform weddings that violate their
sincerely held religious beliefs.

4 TeX. FAM. CODE § 2.601.
'3 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 11.



8. The State does not, in the process of complying with the United States Supreme Court's
ruling in Obergefell v. Hodges, needlessly trample the religious liberties of State and
local government employees.

9. Public school, college or university students' retain their constitutional freedom to speak
their religious beliefs, to associate with others of similar religious beliefs, and to not be
compelled to participate in religious practices contrary to their religious beliefs.

10. Discrimination laws and ordinances should be uniform across the State.'®

These are just a few specific areas that the Texas Attorney General has pointed out as possibly
needing clarification from the legislature to avoid future litigation and ensure religious liberty
protections are affirmed. Constitutional law and federal and state RFRA laws provide generic
protections, often requiring a lengthy court battle to determine whether the government has
unconstitutionally burdened religious expression.'” Because of this, the Legislature may wish to
enact more specific protections, similar to Senate Bill 2065 from the 84th Legislature, in order
to avoid lengthy and expensive legal battles.

Several municipalities in Texas have enacted ordinances that grant protection beyond federal
and state law. In state law, protected classes include race, color, disability, religion, sex,
national origin, and age. Protected classes do not include sexual orientation, military status,
marital status, or gender identity. These local ordinances are starting to draw more legal
challenges and attention statewide. Many assert that these ordinances are costly to taxpayers
and are divisive local initiatives. Because these local ordinances protect classes beyond state
law, many religious organizations, like the Texas Pastor Council, believe that the legislature
should require that any local discrimination ordinance conform to the protected classes set forth
in state law.'® Certain religious organizations assert that such ordinances infringe on religious
liberty and personal safety.'® Further, Steve Washburn, Pastor, Texas Pastor Council, asserted
in the committee's February 17, 2016 hearing that the definitions of "sexual orientation" and
"gender identity" are vague and vary from city to city creating confusion for individuals,
businesses, and religious organizations. According to Jonathan Saenz, President, Texas Values,
some of these local ordinances even impose criminal penalties and fines on citizens and
businessezsofor practicing their sincerely held religious beliefs and provide weak protections for
churches.

In 2000, Fort Worth became the first Texas city to pass an ordinance to protect all individuals
from discrimination based on sexual orientation. There are now twelve Texas cities with
populations of more than 100,000 that have some rules or laws in place to protect residents or

16 1 d

17 1 d

18 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Steve
Washburn, Tex. Pastor Council).

1 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Jonathan
Saenz, Tex. Values).

% Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 18.



city employees based on sexual orientation or gender identity.”’ Houston is the only city in
Texas with a population over one million that has no explicit protections against discrimination
based on sexual orientation or gender identity. Gender identity or sexual orientation protections
are not protections under state law. Because local governments have enacted ordinances
granting more or less protection than in state or federal law, the legislature may consider
providing uniformity because each ordinance interacts with the Texas RFRA differently and
presents legal conflicts that must be resolved by the courts.

Other states are seeking to address infringement on religious liberty by enacting targeted
protections to provide uniformity in state law. Michigan has passed laws protecting the rights of
faith-based adoption and foster care providers to place children in homes with a married mother
and father who practice the religion of the birth mother or foster child.** Furthermore, North
Carolina has enacted a law that protects the rights of clerks, deputy clerks, and magistrates who
decline to solemnize all marriages based on sincere religious beliefs. Other states such as
Nebraska, Virginia, Georgia, Washington, Illinois, Kansas, and South Carolina are also
considering similar bills in their state legislatures.”® Legal authorities, like the Texas Attorney
General, assert that targeted legislation provides the clearest protection of religious liberty,
reduces uncertainty, and prevents litigation.

In the committee's February 17, 2016 hearing, Bill Hammond, Chief Executive Officer of the
Texas Association of Business, asserted that considering broad, expansive religious liberty laws
may have a negative impact on business, capital expansion, and employee recruitment.**
Hammond further asserted that Arizona, Louisiana, and Indiana, which have passed or
considered such expansive laws, have seen negative economic consequences.> However,
others, like Texas Values, contend that religious liberty protections are not intended to promote
discrimination, but merely protect individual religious liberty rights. Further, there appears to be
no evidence that the repeal of the Houston Equal Rights Ordinance (HERO) has negatively
impacted the city of Houston's economy from a business perspective. In fact, seven of Forbes'
top ten states for business do not have discrimination laws protecting persons based on sexual
orientation.”® Accordingly, groups such as Texas Values assert that it is becoming more difficult
for businesses to operate across the state as more local municipalities enact nondiscrimination
ordinances that go beyond state law.”” This lack of uniformity may create difficulties for many
businesses that operate in different areas of the state. Many businesses prefer laws that are
uniform across the state and understand that religious freedom is a fundamental value that their
employees cherish. Other states like Tennessee and Arkansas have enacted laws requiring
nondiscrimination ordinances to be uniform across the state.”®

2! Alexa Ura, Edgar Walters & Jolie McCullough, Comparing Nondiscrimination Protections in Texas Cities, TEX. TRIBUNE (June 9, 2016),
available at www.texastribune.org/2016/06/09/comparing-nondiscrimination-ordinances-texas/.

2 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Justin
Butterfield, Liberty Inst.).

23 1 d

* Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Bill
Hammond, Tex. Assoc. of Bus.).

25 1 d

26 Religious Liberty Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 19.

27 I d

28 1 d



Recommendations

The legislature must continue to ensure that the government does not force individuals,
organizations, or businesses to violate their sincerely held religious beliefs. The First
Amendment rights of all Texans must be protected. In order to avoid lengthy and costly
litigation, the legislature should enact targeted religious liberty protections designed to address
specific violations of an individual, business, or organization's sincerely held religious belief.




Charge No. 2

Union Dues: Examine the practice of using public funds and employees for the payment
processing of union dues. Make recommendations on whether Texas should end this practice.

Background

Texas' economic success over the last decade has been driven by low taxes and spending, less
regulation, a sound civil justice system, and strong public school performance. Texas has been a
magnet for both high-skilled and low-skilled workers. For instance, from 2007 to 2013, the
population of Texans aged 25 to 64 with at least a bachelor's degree increased by nearly 19
percent, almost 9 percent above the national average.”’ Furthermore, Texas' college-educated,
working-age population grew by 122,000 more than California's from 2007 to 2013, even though
there had been 81 percent more college graduates, pre-retirement age, in California in 2007.%°
But census data also shows that Texas is a land of opportunity for lesser-educated employees.
Texas' working-age population with only a high school diploma grew by 10 percent from 2007 to
2013; nearly quadruple the national average increase of 2.7 percent.’' Texas has led the nation in
job creation for an extended period of time because businesses have created both high paying and
low paying jobs to meet the needs of workers and boost the economy.

One significant factor for Texas' economic success is being a Right-to-Work state in which
Texans cannot be forced to join a labor union to get a job. Unlike those states that don't have this
employee protection, Texas employees and employers have not seen control of wages, work
standards, and other labor-management policy shift almost entirely to unions.** Therefore, both
in the public and private sectors, employers have had more flexibility to innovate, generate better
levels of production, and pay productive employees more.

Even though Texas is a Right-to-Work state, public employees may currently authorize one or
more monthly deductions from their salary or wages to pay membership fees to eligible
employee organizations which may include an association, union, or other organization that
advocates the interests of employees concerning grievances, compensation, hours of work, or
other conditions or benefits of employment.*> However, no public employer may state or imply
that an employee is required to authorize a payroll deduction. Participation must be completely
voluntary.

For example, according to Section 403.0165 of the Government Code, to be certified by the
Texas Comptroller of Public Accounts (the "comptroller"), a state employee organization must
have a current dues structure for state employees in place and operating in this state for a period
of at least 18 months.** Additionally, any organization requesting certification shall demonstrate

2 STANLEY GREER, TEX. PUB. POL'Y FOUND., STATE LABOR-MANAGEMENT POLICY AND THE TEXAS MODEL 4 (2015).

30 1 d

31 I d

32 See GREER, supra note 29.

3 Union Dues Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (written testimony of Rob
Coleman, Tex. Comptroller of Pub. Accts.).

3* TEX. GOV'T CODE § 403.0165.



that the fee structure proposed from state employees is equal to an average of not less than one-
half of the fees for that organization nationwide.*> The comptroller may also charge an
administrative fee to cover the costs incurred as a result of administering this service.”® The
administrative fees charged by the comptroller shall be paid by each qualifying state employee
organization on a pro rata basis to be determined by the comptroller. However, any state
employee organization that has a membership of at least 4,000 state employee members on April
1, 1991, shall be certified by the comptroller as an eligible state employee organization.>’ Such
an organization may not be required to meet any other eligibility requirements for certification.
In fiscal year (FY) 2016, the comptroller made payroll deductions for 45,513 state employees
totaling $6,000,709.95.%%

The comptroller is not the only public employer that makes payroll deductions that go towards an
association, union, or other similar organization. In fact many other governmental entities, such
as school districts, municipalities, counties, and others, provide this service to their employees.
Most, if not all of the time, the governmental entity does not charge the employee a fee for
providing this service.

Public employee payroll deduction has recently sparked much debate nationwide. In recent years,
several other states have prohibited the automatic deduction of union dues from public workers'
paychecks. States likes Wisconsin, North Carolina, Michigan, and Alabama do not limit in any
way the ability of members of government unions and other public employees to pay dues to
their labor organization or to contribute to union political action committees (PACs). However,
these states do require public union officials to make their own arrangements with union
members regarding dues collections, rather than rely on the public employer to deduct union dues
automatically out of employee paychecks.

Discussion

To address the practice of using public funds and employees for the payment processing of union
dues, the 84th Legislature introduced Senate Bill 1968. Although Senate Bill 1968 successfully
passed the Senate, it did not ultimately pass the House of Representatives to become law.
However, Senate Bill 1968 illustrates recent attempts to eliminate this practice in Texas.
Specifically, Senate Bill 1968 would have (1) prohibited governmental entities from collecting
dues/membership fees from any public employee on behalf of a trade union, labor union,
employees' association, or professional association, except in the case of municipal, county, and
state fire, police, and emergency medical services (EMS) department members; (2) prevented
union representatives from participating in government inspections of non-union worksites
without employer consent; and (3) clarified that a person may not picket on or near the premises
of an employer with whom a labor dispute does not exist, regardless of whether the premises are
temporarily or permanently occupied by the employees of another employer with whom a labor
dispute does exist.

> Id
36 1 d
3 d
38 Union Dues Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 33.



There is nothing wrong with public or private sector employees voluntarily joining unions to
engage in collective bargaining and discuss employment concerns. However, federal and state
labor laws have created an uneven playing field for many businesses, even in Texas.
Unfortunately, many employees never receive the benefits they expect from unionization due to
the fact that benefits are allocated according to union standards, such as seniority or level of
education.®” In fact, there is usually no feasible solution for businesses, small or large, to sharply
raise the pay and benefits of their employees without eliminating jobs or raising consumer prices.

Senate Bill 1968 was designed to help restore the balance and benefit Texans of all walks of life,
along with the Texas economy. Senate Bill 1968 would not have prohibited any public employee
from forming or joining a trade union, labor union, employees' association, or professional
association. Furthermore, Senate Bill 1968 would not restrict any employees' freedom of speech
or freedom of association. Texas is only one of a handful of states that still collects union dues
from the paychecks of its public employees. Most states have chosen to eliminate this practice
largely in part because state government should have no role in the affairs of any trade union,
labor union, employees' association, or professional association. Texas Republican voters also
agreed with this sentiment during the 2016 Republican primary election. A resounding 82.95%,
or 2,126, 533, Republican voters voted to prohibit governmental entities from collecting dues for
labor unions through deductions from public employee paychecks. Accordingly, many Texans
believe that the government should have no official role in the operation of unions or similar
organizations.

Recommendations

Texas has led the nation in economic growth by protecting employer and employee rights to
communicate directly and create mutually beneficial arrangements. Because Texas is a Right-to-
Work state, employers in the public and private sectors have had more flexibility to innovate,
generate better levels of production, and pay productive employees more. The legislature should
continue to ensure that businesses across the state are given the freedom to sustain economic and
income growth.

As more states act to curtail union special privileges and protect the freedom to work, Texas
cannot afford to remain complacent. Texans must do everything they can to hold union officials
accountable under the same laws as other citizens and end all labor-relations policies that set up
barriers to the efficient and effective provision of public services. Therefore, the legislature
should enact legislation similar to Senate Bill 1968 from the 84th Legislative Session.

% Bill Peacock, Bill Analysis: The Texas Miracle and Labor Policy, TEX. PUB. POL'Y FOUND. (April 2015), available at
www.texaspolicy.com/content/detail/bill-analysis-the-texas-miracle-and-labor-policy.



Charge No. 3

Chief Law Enforcement Officers: Examine whether there are chief law enforcement officers
within the state who deny NFA applications without any cause. Examine the application and
certification process and recommend ways to eliminate no-cause denials.

The committee took no action relating to this charge.

10



Charge No. 4

Judicial Matters: Examine the need to adjust Texas judicial salaries to attract, maintain, and
support a qualified judiciary capable of meeting the current and future needs of Texas and its
citizens. Study and recommend whether Texas should delink legislators' standard service
retirement annuities from district judge salaries. Examine the effect of eliminating straight-
party voting for candidates for judicial office and make recommendations to ensure candidates
are given individual consideration by voters.

Judicial Salaries

Texas is the second largest state in our nation, in both area and population. The judiciary of a
state of the size and stature of Texas must be equipped to handle not only the number of cases
filed, but also the complexity and importance of the cases needing adjudication. The Texas
judiciary leads the nation on many issues, such as access to justice, human trafficking, juvenile
justice, and specialty courts. Additionally, Texas is the only large state that has implemented an
e-filing system for the judiciary. Thus, it is critical for Texas to continue its strong judiciary
record and maintain a qualified and stable judiciary to effectively meet the current and future
needs of the state and its citizens. Many factors contribute to supporting a judiciary that can
competently address the needs of its citizens. One of those factors is judicial compensation.

The state salary of justices and judges of the Supreme Court, the Court of Criminal Appeals, the
courts of appeals, and the district courts are set by the legislature in the General Appropriations
Act. Section 659.012 of the Texas Government Code provides the salary minimums that must be
paid by the state and provides salary differentials that must be maintained between the three
levels of the judiciary paid by the state—the highest appellate courts, the intermediate appellate
courts, and the district courts.*’ In addition, Sections 31.001 and 32.001 of the Government Code
authorize counties to supplement the salaries of the courts of appeals justices and the district
court judges that have jurisdiction in their counties.*'

Statutory salary for district judges is currently set at $140,000; previously set at $125,000.** The
total annual salary including county supplements for a district judge is limited to $158,000,
which is $5,000 less than the combined salary from state and county sources provided for a
justice of a court of appeals.*’ In counties with more than five district courts, local administrative
district judges are entitled to an additional $5,000 from the state. Of the 457 district court judges
in the state, only nine do not receive a county salary supplement. The average supplemental
salary for district judges is $16,120.** Forty-four percent (201 judges) receive the maximum
salary allowed by law.*

* TEx. GOV'T CODE § 659.012.

1 TEX. GOV'T CODE § 31.001.

*2 Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of David Slayton,
Office of Ct. Admin.).

* Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (written testimony of
William Strawn, Jud. Comp. Comm.).

* Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 43.

* Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 44.
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The annual salary of a justice of a court of appeals is 110 percent of the state salary of a district
judge, which is currently $154,000. The total annual salary including supplements for a court of
appeals justice, other than a chief justice, is limited to $5,000 less than the salary of a justice on
the Supreme Court, for a current maximum of $163,000.%¢ Chief justices of the courts of appeals
are entitled to an additional $2,500 from the state for their administrative duties. All 80 of the
justices of the 14 courts of appeals in Texas receive county supplements averaging $8,915, but
only 34 (42.5 percent) of the justices receive the maximum salary allowed by law.*’

A justice or judge on the highest appellate courts, the Supreme Court and the Court of Criminal
Appeals, is entitled to an annual salary from the state that is equal to 120 percent of the annual
state salary of a district court judge, for a current salary of $168,000. The chief justice of the
Supreme Court and the presiding judge of the Court of Criminal Appeals are entitled to an
additional $2,500 from the state for their administrative duties. None of the justices or judges
sitting on the highest courts of Texas are entitled to receive any county supplements.*®

Judges who have completed at least 16 years of service also receive longevity pay in an amount
equal to 3.1 percent of the judge's current monthly state salary (approximately $362 per month,
or $4,340 per year for district judges; $398 per month for intermediate appellate court judges;
$434 per month for high court justices and judges).* Longevity pay is not dependent on whether
a judge serves on a district, intermediate appellate, or high court.

Since 1991, compensation of state judges has generally not kept up with inflation. Under the
current structure, there is little predictability regarding when increases in compensation will
occur. Prior to 2000, Texas judges generally received raises every fiscal year, but since 2000,
judges have only received salary increases in 2005 and 2013.° In 2013, the legislature granted
the judiciary a 12 percent increase in compensation.

Texas judicial salaries are the lowest among the six most populous states, with the exception of
the supreme court justices in Florida.”’ When comparing the average compensation of Texas
judges and justices to the average judicial salaries in the other five most populous states, the
compensation is almost 33 percent lower for Texas district court judges, 26 percent lower for
Texas justices of the courts of appeals, and 25 percent lower for the justices and judges of Texas'
two high courts.”® The average salary of the five most populous states for district judges is
$185,586, $194,184 for justices of the courts of appeals, and $209,882 for justices and judges of
the high courts.” In four of the other five most populous states, the judiciary has received raises
from 2013 through 2015, while Texas judges last received an increase in 2013. Comparing Texas
judicial salaries to states of similar size is usually the most effective comparison technique
because the caseload and complexity of the dockets are similar.

In rankings for judicial compensation nationwide, Texas district judges' rank 24th, justices of the
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courts of appeals rank 21st, and high court justices and judges rank 23rd.>* Furthermore, federal
judicial salaries are significantly higher than those for comparable Texas judges. Specifically,
federal district court judges receive salaries that are 42 percent higher, federal courts of appeals
judges receive salaries that are 37 percent higher, and justices of the United States Supreme
Court receive salaries that are 31 percent higher overall.”> However, when comparing Texas
judicial salaries with those in other states and federal judges, local salary supplements were not
considered.

Experience is considered to be a key factor when attempting to maintain a qualified judiciary.
The average experience for judges on all court levels in Texas is over 30 years. By law, district
court judges, courts of appeals justices, and justices and judges of the high courts are required to
be attorneys; district judges must have at least four years of practicing experience; and the other
courts require at least ten years.’® The salary for judges is approximately 23 percent lower than
the median salary for lawyers with approximately the same level of experience. For all lawyers in
Texas, the median salary is approximately $124,000 and the average salary is approximately
$162,000.”7 Partially due to this salary difference, the rate of voluntary judicial turnover is
increasing. During the last biennium, 40 percent of departing judges did not seek reelection and
31 percent resigned. The top three reasons given for leaving are retirement, the election process,
and compensation. When a judge voluntarily leaves the bench, it affects the entire judicial system
by delaying trials and increasing litigation costs. Thus, it remains critical for the effectiveness of
the judicial system to maintain a stable judiciary.

Not only is judicial turnover increasing but the judiciary is aging at all state court levels. In 2003,
over 46 percent of the district court judges were between 45 and 54 years of age and just fewer
than 33 percent were between the ages of 55 and 64.°® However, recently, this demographic has
flipped and the majority of judges are now 55 years of age or older. As more judges and justices
seek retirement in the near future, the judiciary must be capable of attracting qualified candidates.

The Judicial Compensation Commission (the "Commission") was created by the 80th
Legislature, effective September 1, 2007.%° It is composed of nine members who are appointed
by the Governor with the advice and consent of the Senate to serve six-year terms. No more than
three members serving on the Commission may be licensed to practice law.

The Commission is responsible for making a report to the legislature no later than December 1 of
each even-numbered year recommending the proper salaries to be paid by the state for all justices
and judges of the Supreme Court of Texas, the Court of Criminal Appeals of Texas, the courts of
appeals, and the district courts. In recommending the proper salaries for the justices and judges,
the Commission is required to consider the factors listed in Section 35.102(b) of the Texas
Government Code: (1) the skill and experience required of the particular judgeship at issue; (2)
the value of compensable service performed by justices and judges, as determined by reference to
judicial compensation in other states and the federal government; (3) the value of comparable

54 Id
55 Id
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58 Id

9 HB. 3199, 2007 Leg., 80th Reg. Sess. (Tex. 2007).
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service performed in the private sector, including private judging, arbitration, and mediation; (4)
the compensation of attorneys in the private sector; (5) the cost of living and changes in the cost
of living; (6) the compensation from the state presently received by other public officials in the
state, including: (A) state constitutional officeholders; (B) deans, presidents, and chancellors of
the public university systems; and (C) city attorneys in major metropolitan areas for which that
information is readily available; (7) other factors that are normally or traditionally taken into
consideration in the determination of judicial compensation; and (8) most importantly, the level
of overall compensation adequate to attract the most highly qualified individuals in the state,
from a diversity of life and professional experiences, to serve in the judiciary without
unreasonable economic hardship and with judicial independence unaffected by financial

concerns. 60

In the Commission's November 21, 2014 report, the Commission made the following findings:

e In order to maintain a strong, qualified and independent judiciary, and in order to attract
qualified candidates and retain experienced judges, appropriate judicial compensation is
essential.

e The last judicial salary increase effective September 1, 2014, increased the salaries of the
state’s judges by 12% and brought them to a level that is consistent with the pace of
inflation based on the judicial salaries in effect in 1991.

e By the end of the 2014-2015 biennium, judicial salaries will again begin to lag behind the
rate of inflation and will be lower than salaries paid in 1991 when factoring inflation.

e While maintaining a 1991 level of compensation should be a goal so that real
compensation does not decrease with inflation, the 1991 level of compensation in the
2016-2017 biennium is inadequate to recruit and retain the best judges for Texas.

e The age of judges serving in the Texas judiciary is increasing, and it is anticipated that
many may retire in the near future making it more important than ever to set
compensation at a level adequate to recruit a future generation of judges to the bench.

e Regular, systematic increases make judicial compensation more predictable and are
essential to ensure that judicial compensation remains at a level that is sufficient to attract
a competent and well-qualified judiciary.

e The state-paid associate judges for child protection courts and child support courts, who
hear a significant portion of the cases that would otherwise be heard by additional district
judges, perform a critical state service, have not received a merit-based increase in
compensation in over 15 years and are inadequately compensated for their service.

e The ability of the Commission to ensure its recommendations are brought before the
legislature is hampered by the fact that there is no formal mechanism for legislators to
consider the recommendation.®'

As a result of its findings, the Commission recommended that salaries of the justices and judges
of the Supreme Court, the Court of Criminal Appeals, the 14 courts of appeals, and the district
courts be increased by 5 percent for the 2016-2017 biennium. The state fiscal impact of the
judicial salary increases recommended by the Commission was estimated to be approximately

® TEx. GOV'T CODE § 35.102.
! Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 44.
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$19,056,512 for the 2016-2017 biennium.®* However, the legislature made no adjustment last
session.

In addition to the judicial compensation recommendations in the report, the Commission also
recommended that the legislature make regular adjustments to judicial salaries in order to avoid
lengthy periods between pay increases which may be a barrier to attracting and maintaining a
strong, qualified, and independent judiciary. In the committee's February 18, 2016 hearing,
Nathan Hecht, Chief Justice of the Texas Supreme Court, asserted that current judicial
compensation does not reflect the quality of the state's judiciary.® Chief Justice Hecht, along
with the Commission, asserted that gradual, biennial adjustments based on cost of living
increases due to inflation are essential in order to maintain and attract top talent to the bench. The
majority of the judiciary also asserts that it is important that individuals considering judicial
service know that salary increases will be considered regularly rather than in 8-12 year windows.

Finally, the Commission recommended that legislation be passed requiring the Commission's
salary recommendations published in its report to the legislature be listed as the salary for the
judges in the Comptroller Judiciary Section’s appropriation patterns in the introduced versions of
the General Appropriations Acts filed in the House of Representatives and Senate.** Twenty-two
other states have commissions that address judicial salaries, and in 15 of those states, the
commission's report is presumptive, unless changed by the legislature or governor.®® Although
this will not guarantee adequate regular adjustments, the Commission asserts that it will ensure
that legislators are given an opportunity to review the Commission’s recommendations regarding
the level of overall compensation that the Commission finds to be adequate to attract the most
highly qualified individuals in the state, from a diversity of life and professional experiences, to
serve in the judiciary without unreasonable economic hardship and with judicial independence
unaffected by financial concerns.’® Because the state's budget varies widely from biennium to
biennium, there remain structural and financial challenges to making the Commission’s salary
recommendations published in its report to the legislature presumptive, unless changed by the
legislature or governor.

Recommendations

As the state's population continues to grow, maintaining a qualified and stable judiciary to
effectively meet the current and future needs of the state and its citizens is essential. Therefore,
the legislature should continue to examine the need to adjust Texas judicial salaries to attract,
maintain, and support a qualified judiciary. To ensure that proper salaries are paid by the state for
all justices and judges of the Supreme Court of Texas, the Court of Criminal Appeals of Texas,
the courts of appeals, and the district courts, the legislature should review and consider the
recommendations from the most recent Judicial Compensation Commission report.
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Legislators' Standard Service Retirement Annuities

In 1947, the 50th Legislature established the Employees Retirement System of Texas (ERS).
However, ERS membership specifically excluded legislators, and thus, no retirement system
existed for legislators.®’” It was not until 1963 when the 58th Legislature amended ERS provisions
to include legislators in office on January 1, 1963, on an opt-in basis. Now, there are four main
pension systems: (1) the regular state retirement system (ERS), which includes law enforcement
and custodial officers and elected officials; (2) the Law Enforcement Custodial Officers System,
which provides supplemental retirement to law enforcement and custodial officers; (3) the
Judicial Retirement System 1, a legacy retirement plan for persons who were elected or
appointed as judges before fiscal year 1986; and (4) the Judicial Retirement System 2, which
serves persons who became judges during or after fiscal year 1986.%

Statewide elected officials, members of the legislature, and district attorneys and criminal district
attorneys are all eligible for elected class membership. Unlike state employees and judges,
elected class membership is optional. Members of the elected class currently contribute 9.5
percent of their paychecks and the state and agency contribute 10 percent of payroll to their
retirement annuity. Members of the elected class are eligible to retire at (1) the age of 60 with at
least eight years of service credit; or (2) the age of 50 with at least 12 years of service credit.®’

The elected class annuity has changed over time. Prior to 1975, the elected class annuity was
calculated based on a flat amount or an amount based on the elected official's salary. From 1975
to 1983, the annuity was based on a district judge's salary, capped at 60 percent of that salary.
From 1983 to 1991, it was amended to be capped at 80 percent of a district judge's salary.
Finally, from 1991 to present day, the elected class annuity is based on the salary of a district
judge (currently $140,000), capped at 100 percent.”’ The annuity for the elected class is
calculated the same way for all ERS members, at 2.3 percent for every year of service multiplied
by the final average salary.”* For legislators in the elected class, the salary used is based on the
salary for district judges, as adjusted from time to time. Therefore, changing the salary of a
district judge in turn affects the calculation of the annuity for the elected class. In the committee's
February 18, 2016 hearing, Porter Wilson, Executive Director of ERS, asserted that this link
creates tension because when the legislature increases the salary for district judges, it also
increases the annuity of all elected class annuitants. Legislators are often subjected to unfair
criticism when deciding to increase judicial compensation because it also increases some of the
legislators' own benefits. Due to these political challenges, linking legislative retirement benefits
to the district judge salary may actually inhibit the legislature from granting judicial pay
increases.

When comparing state legislator retirement systems nationwide, states' legislator salary and
retirement structure vary greatly. Part of the variance may be due to each state's legislative

7 Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 43.

% Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Porter Wilson,
Emp. Ret. Sys. of Tex.).

® Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (written testimony of Porter
Wilson, Emp. Ret. Sys. of Tex.).
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session schedule. States with the highest paid legislators are those with continuous legislative
sessions. The Texas legislature receives the second-lowest salary in the country at $7,200 per
year. The salary for Texas legislators has not been raised since 1975. South Dakota has the
lowest at $6,000 annually, while California's annual salary is around $100,000.”> The variance
for legislator's retirement structure is no different. The majority of states have legislative
retirement systems that are the same as or similar to that for state employees, although there may
be different compensation formulas or ages for retirement. Eleven states offer no retirement for
legislators and four states have a completely separate retirement system. Furthermore, Texas is
the only state that ties its legislative pensions to judicial salaries.”

There are many alternatives to linking retirement benefits of the elected class to the salary of a
district judge. For example, delinking could be achieved by statutorily setting a dollar amount to
be used in calculating the elected class annuity. Additionally, the annuity could be linked to the
governor's salary, the Consumer Price Index, or endless other alternatives.

Recommendations

As the need to maintain a qualified and stable judiciary to effectively meet the current and future
needs of the state and its citizens remains critical, the legislature should agree on a reasonable
alternative to delink legislators' standard service retirement annuities from district judge salaries.
Delinking legislators' annuities from the salary of district judges is one way to prevent potential
criticism of the legislature for improving its own benefits by increasing the compensation of
district judges.

Straight-Party Voting for Candidates for Judicial Office

Straight-ticket voting, also called straight-party voting, allows voters to choose a party's entire
slate of candidates with just a single ballot marking. Voters make one punch or mark on the ballot
in order to vote for every candidate of that party for each office on the ballot. A total of nine states
allow or offer straight-party voting: Alabama, Indiana, lowa, Kentucky, Oklahoma, Pennsylvania,
South Carolina, Texas, and Utah.”* With a few exceptions, the straight-party option is available in
all general elections, and applies to all offices on the ticket, including federal, state, and local
races. However, the number of states offering straight-party voting has been declining. Since
2006, New Mexico, West Virginia, Michigan, Missouri, New Hampshire, North Carolina, and
Rhode Island have abolished the straight-party voting option.”” Additionally, Wisconsin only
permits it for its overseas and military voters. Thus, the nationwide trend is moving away from
offering the straight-party voting option.

In practice, straight-party voting may allow a voter to quickly cast votes in a situation in which the
voter does not want to consider candidates of the other party. Thus, straight-party voting may
lessen the time the voter spends interacting with the voting machine, which in turn, makes the

2 Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 43.
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voting booth available more quickly for the next person in line. Because of the convenience and
simplicity of this option, straight-party voting has increased in every election cycle over the past
few decades.”® For example, in 2014, 68 percent of the voters in Harris County utilized the
straight-party voting option.”’

However, straight-party voting may also result in under-voting in nonpartisan elections located at
the bottom of the ballot. There may be certain elections, which straight-party voting may not
apply, that the voter is not aware of, such as propositions. Specifically, when other elections are
held concurrently with the election of federal, state, and county officers, it is difficult to educate
the voters to continue down the ballot to vote in the nonpartisan elections. As a result, some voters
may not cast a vote in certain elections unknowingly. In Texas, however, electronic voting
machines notify voters using the straight-party option that there are other elections further down
the ballot in which they may wish to participate.”®

Additionally, straight-party voting may lessen the opportunity for a voter to individually consider
candidates in races. Utilizing the straight-party voting option does not require a voter to carefully
consider the individual candidates for each election. However, under the current system in Texas,
a voter can still go down the ballot and emphasize a vote for a candidate of their party in a
particular race. The voter can also vote for an individual candidate of another party, without
upsetting the straight-party preference for the remainder of the races on the ballot.

Currently, there are many different methods of selecting judges across the country, including
appointment by the governor or a commission, a partisan election followed by a nonpartisan
retention election, and nonpartisan or partisan retention elections. Before 1830, most states
provided for lifetime judicial appointments.”’ Beginning in 1940, many states started to favor
electing judges. Texas is one of at least seven states which elect all of its supreme, appellate, and
trial court judges in partisan elections, at least for their initial terms.®® Of these seven states, two
other states besides Texas, Alabama and Pennsylvania, elect all of their judges in partisan
elections and allow straight-party voting.®!

If the straight-party voting option for judicial elections was no longer available, voters would have
to choose to vote in judicial elections. Voters would be required to go down the ballot to manually
choose their judicial selections, regardless of whether they chose the straight-party voting option
for the other elections on the ballot.

Eliminating straight-party voting for candidates for judicial office may result in more time needed
to vote, resulting in longer wait times at the polls. With a potential increase in wait times at
polling locations, more voting machines and personnel may be needed resulting in higher
expenses for the counties. Additionally, eliminating the straight-party voting option for judicial
elections may decrease voter participation in judicial races. A 2013 study found that when
nonpartisan judicial races are separated from the straight-party voting option, fewer voters vote in

™S Judicial Matters Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Glen Maxey,
Tex. Democratic Party).
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the judicial elections.®

Senate Bill 1702 from the 84th Legislature sought to eliminate the straight-party voting option for
judicial races. Although Senate Bill 1702 was laid out in the Senate Committee on State Affairs
during the 84th Legislative Session, it did not ultimately pass. Glen Maxey, Texas Democratic
Party, and Bill Fairbrother, Texas Republican County Chairs Association, asserted in the
committee's February 18, 2016 hearing, that if partisan labels for judicial candidates are retained
while the straight-party option is eliminated, voters that decide to vote in the judicial elections will
still vote by party label and not be any more informed about the candidates.® Thus, some contend
that eliminating straight-party voting for judicial candidates will not alter voting behavior nor
encourage voters to become more informed about the candidates.

Others, however, assert that eliminating the straight-party voting option for judicial candidates
will result in more informed selections of judicial candidates. Former Chief Justice of the Texas
Supreme Court, Wallace Jefferson, claims that the judicial selection process in Texas is broken.**
Jefferson asserts that judges are fundamentally different than legislators, but that distinction is
rendered meaningless by partisan elections.® Because there are so many judges in Texas, even the
most well-intentioned voter may struggle to make an informed choice. Judicial values have always
included honesty, integrity, independence, and accountability, but because of the current election
system for judicial candidates, Jefferson asserts that these values take a back seat to partisanship
and fundraising. Nathan Hecht, Chief Justice of the Texas Supreme Court, concurs with Jefferson,
along with many other members of the judiciary. In the committee's February 18, 2016 hearing,
Chief Justice Hecht asserted that elections are not delivering on the promise of providing
accountability because voters have no way to review a judge's qualifications or performance.®
Even considering the current judicial selection process, most judges do an admirable job of trying
to divorce political concerns from decision making, but that pressure is enormous.

Additionally, in every election cycle, many qualified and experienced judges of all political
affiliations are swept out of office not as a judgment on their record but as a consequence of the
state's political mood. Opinion polling also demonstrates that voters believe that campaign
contributions influence judicial decision-making.®” The result is a loss of qualified judges and a
decrease in public confidence.

Recommendations

The legislature needs to ensure that partisanship and fundraising do not overshadow traditional
judicial values such as honesty, integrity, independence, and accountability. Ideally, judicial
candidates must be given individual consideration by voters to preserve the public's confidence in
the judicial system and to preserve a stable, qualified judiciary.
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Charge No. 5

Eminent Domain: Gather and review data on the compensation provided to private property
owners for property purchased or taken by entities with eminent domain authority. Examine the
variance, if any, between the offers and the fair market values of properties taken through
eminent domain. Make recommendations to ensure property owners are fairly compensated.

Background

While the terms "eminent domain" and "condemnation" are often used interchangeably, there is
an important legal distinction between the two. Eminent domain is defined as the power of the
sovereign, or government, to take private property for a public use. Condemnation is the
procedure by which the taking or appropriation occurs. Thus, the former is the power and the
latter is the process. Only those entities on which the power of eminent domain has been
bestowed may put in motion the procedure for condemning private property.*®

While the power of eminent domain is not explicitly granted in either the United States or Texas
Constitutions, it has long been held by the United States Supreme Court to appertain to every
independent government. "It requires no constitutional recognition; it is an attribute of
sovereignty."®’ Certain limitations on the process of eminent domain, however, are enumerated in
both constitutions. For example, there is a requirement that "just" or "adequate compensation" be
paid to the private property owner, as stated in the United States and Texas constitutions,
respectively.”

The means for determining just or adequate compensation are directly related to the fair market
value of the property, which is defined in Texas case law as "the price the property will bring
when offered for sale by the one who desires to sell, but is not obligated to sell, and is bought by
one who desires to buy, but is under no necessity of buying."’' According to the Texas Property
Code, if the entire property is condemned, damages to the property owner consist of the local
market value of the property at the time of the special commissioner's hearing.”” If only a portion
of the owner's property is condemned, then damages shall include the local market value of the
condemned portion as well as the effect of the condemnation on the value of the property owner's
remaining property.”

In 2011, the 82nd Regular Legislature passed Senate Bill 18, which made sweeping changes to
Texas' condemnation process.” Part of that legislation directly related to the means by which a
condemning authority makes an offer to a private property owner in efforts to ensure that the
owner is fairly compensated. Specifically, Senate Bill 18 added Section 21.0113 to the Texas

88 JUDON FAMBROUGH, TEX. A&M U. REAL ESTATE CTR., UNDERSTANDING THE CONDEMNATION PROCESS IN TEXAS 1 (2015).
% Boom Co. v. Patterson, 98 U.S. 403, 406 (1879).

% FAMBROUGH, supra note 89, at 2.

91 Id

2 TEX. PROP. CODE § 21.042.

93 Id

°S.B. 18,2011 Leg., 82nd Reg. Sess. (Tex. 2011).
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Property Code requiring an entity with eminent domain authority to submit a "bona fide offer" to
the private property owner. An entity is deemed to have made a bona fide offer if:

(1) an initial offer is made in writing to a property owner;

(2) afinal offer is made in writing to the property owner;

(3) the final offer is made on or after the 30th day after the date on which the
entity makes a written initial offer to the property owner;

(4) Dbefore making a final offer, the entity obtains a written appraisal from a
certified appraiser of the value of the property being acquired and the
damages, if any, to any of the property owner's remaining property;

(5) the final offer is equal to or greater than the amount of the written appraisal
obtained by the entity;

(6) the following items are included with the final offer or have been previously
provided to the owner by the entity: (A) a copy of the written appraisal;
(B) a copy of the deed, easement, or other instrument conveying the
property sought to be acquired; and (C) the landowner's bill of rights
statement (prescribed by Section 21.0112 of the Property Code); and

(7) the entity provides the property owner with at least 14 days to respond to the
final offer and the property owner does not agree to the terms of the final
offer within that period.”

Senate Bill 18 further stipulated that if the condemnor fails to comply with Section 21.0113 of
the Property Code, and the condemnation case reaches the judicial system, the condemnor shall
be ordered by the court to pay the property owner's attorney's fees and abate the suit.”® Under
current law, this is the only scenario in which a condemnor may be required to pay a property
owner's attorney's fees.

Discussion

While the 82nd Legislature made great strides to ensure private property owners receive just
compensation for the condemnation of their property, further protections were offered in recent
legislative sessions. During the 84th Legislature, for example, Senate Bill 474 was introduced,
which would have required condemnors to reimburse property owners for attorney's fees and
other professional fees in eminent domain proceedings where it was determined that the
condemnor's final offer for the property was at least 20 percent lower than the amount of
damages assessed by the special commissioners or other court.”” The cost of attorney's fees and
other professional services needed to successfully navigate a condemnation case can make
litigation unaffordable for many property owners or greatly diminish any final award.
Additionally, Senate Bill 474 sought to provide an incentive for condemnors to offer property
owners a more substantial initial offer in hopes to avoid contentious and costly condemnation
proceedings. While Senate Bill 474 ultimately did not pass to become law, the intent was clearly
to provide further protections to property owners.

> TEX. PROP. CODE § 21.0113.
% TExX. PROP. CODE § 21.047(d).
°7S.B. 474,2015 Leg., 84th Reg. Sess. (Tex. 2015).
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Similar to Senate Bill 474, eleven other states have statutory provisions that require a condemnor
to reimburse a property owner's attorney's fees if the final award is a certain percentage higher
than the condemnor's offer.”® Furthermore, a total of 46 states have laws that provide some
method for a property owner to be compensated for attorney's and/or professional fees.” For
example, in Florida, the condemning authority is required to pay the property owner's attorney
and professional fees in accordance with a formula relative to the amount of "benefits" received
by the property owner.'” Florida law defines "benefits" as the difference, exclusive of interest,
between the final judgment or settlement and the last written offer made by the condemning
authority before the property owner hires an attorney.'’! Attorney’s fees are then awarded in
accordance with the following schedule:

(1) Thirty-three percent of any benefit up to $250,000; plus

(2) Twenty-five percent of any portion of the benefit between $250,000 and $1
million; plus

(3) Twenty percent of any portion of the benefit exceeding $1 million.'%*

As a result, some claim that eminent domain-related litigation in Florida has decreased since the
implementation of this law.'® However, entities with condemning authority maintain that
allegation is unsubstantiated, and in fact, assert that if Texas enacted a similar law, it would
actually increase litigation in condemnation proceedings across the state.'™

Other states, like Louisiana'® , North Dakotal%, Nebraskam, and California'® allow for judicial
discretion with regard to the payment of attorney's fees. Thus, in those states, the presiding
authority determines whether the payment of attorney's fees is warranted. Although many states
enable the property owner to collect attorney's fees in certain circumstances, most states have
limitations on the amount of attorney's fees that can be collected.

The condemnation process in Texas consists of three phases. The first phase involves

negotiations solely between the property owner and the entity with eminent domain authority. In

this phase, the entity with eminent domain authority must submit a "bona fide offer" to the
109 . . .

property owner. —~ As previously stated, one of the requirements of a bona fide offer is that the

condemnor provide the property owner with a copy of the landowner's bill of rights statement.

This statement, as prepared by the Office of the Attorney General, states:

(b) [...] must notify each property owner that the property owner has the right to:

%8 S B. 474,2015 Leg., 84th Reg. Sess. (Tex. 2015) (S. RES. CTR., BILL ANALYSIS, available at
gww.legis.state.tx.us/tlodocs/84R/analysis/pdf/ SB00474L pdffnavpanes=0).
Id.
12‘1’ FL. CIv. PRAC. & PROC. CODE § 73.092(1)(a).
1d.
12 FL. CIv. PRAC. & PROC. CODE § 73.092(1)(c).
' Eminent Domain Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Russell
Boening, Tex. Farm Bureau).
1% Eminent Domain Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Tom Zabel,
Tex. Pipeline Assoc. & testimony of Tom Forestier, Assoc. of Elec. Co. of Tex.).
1% 1A, REV. STAT. ANN. § 19:8.
19 N.D. CENT. CODE § 32-15-32.
1 NEB. REV. STATE. ANN. § 76-720.
1% CAL. C1v. PROC. CODE §§ 1273.010 - 12732.050.
19 TEX. PROP. CODE § 21.0113.
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(1) notice of the proposed acquisition of the owner's property;
(2) a bona fide good faith effort to negotiate by the entity proposing to
acquire the property;
(3) an assessment of damages to the owner that will result from the taking
of the property;
(4) a hearing under Chapter 21, Property Code, including a hearing on the
assessment of damages; and
(5) an appeal of a judgment in a condemnation proceeding, including an
appeal of an assessment of damages.
(c) The statement must include:
(1) the title, "Landowner's Bill of Rights"; and
(2) adescription of:
(A) the condemnation procedure provided by Chapter 21, Property
Code;
(B) the condemning entity's obligations to the property owner; and
(C) the property owner's options during a condemnation, including
the property owner's ri%ht to object to and appeal an amount
of damages awarded.'!

Another requirement of a bona fide offer is that the condmenor fully convey to the property
owner the easement or property it seeks to acquire. However, in 2004, the Texas Supreme Court
held that the condemnor is not required to inform the landowner that the offer may include more
property than the condemnor can legally acquire under eminent domain. ''' Therefore, the burden
is on the property owner to limit the condemnor to the property that is reasonably needed for the
project. This can be quite burdensome for many landowners, especially when they may not fully
understand their rights and responsibilities pertaining to condemnation proceedings.

The bona fide offer requirement further stipulates that a written initial offer, as well as a written
final offer, based on an appraisal by a certified appraiser, be made to the property owner. In the
event the appraisal comes back lower than the initial offer, a condemning authority may choose
to reduce their final offer to as low as the amount of the appraisal. The property owner then has
14 days to respond to the final offer. In practice, a condemnor will often submit a final offer
lower than the initial offer to get the attention of a landowner who is not responsive.''> However,
these types of tactics by condemnors can be counterproductive to good faith negotiations and
potentially harmful to property owners.

Section 21.0111 of the Property Code also requires an entity with eminent domain authority to
disclose to the owner at the time the initial offer is made, all appraisals produced or acquired
during the preceding ten years relating to the determination of the amount of the offer.
Furthermore, the initial offer must be sent by certified mail, return receipt requested. However,
there are currently no penalties specified in law for a condemnor failing to comply with this
requirement. 13

10 TEx. GOV'T. CODE § 402.031.

""" Hubenak v. San Jacinto Gas Transmission Co., 141 S.W.3d 172 (Tex. 2004).

"2 Eminent Domain Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Tom Zabel,
Tex. Pipeline Assoc.).

113 FAMBROUGH, supra note 89, at 4.
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If the condemnor and property owner are unable to reach an agreement through phase 1, the
condemnor may initiate phase 2 to contest the taking by filing a petition in the proper judicial
forum. After the petition is filed with the appropriate court, a judge appoints three disinterested
real property owners who reside in the county as special commissioners to assess the damages to
the property owner. The judge appointing the special commissioners shall give preference to
persons agreed upon by the parties and shall provide each party a reasonable time period to reject
one of the three commissioners appointed by the judge. If an appointee of the court fails to serve
as a special commissioner, or is struck by a party to the suit, the judge shall appoint a
replacement.''* Once appointed, the special commissioners will set a time and place for a
hearing. At that hearing, the special commissioners will assess actual damages and admit
evidence relating to:

(1) the value of the property being condemned;

(2) the injury to the property owner;

(3) the benefit to the property owner's remaining property; and
(4) the use of the property for the purpose of the condemnation.'"”

After the hearing, the special commissioners will issue an assessment stating the value
of adequate compensation that shall be paid to the property owner. However, the special
commissioners have no authority to consider whether condemnation is proper or if a bona fide
offer was properly made to the property owner.''® Once the special commissioners have issued
their assessment, the condemnor may take possession of the property, pending results of further
litigation, if the condemnor pays the required amount of damages to the property owner or court,
or posts a bond to secure the payment of damages.'"’

Should the condemnation proceeding continue to remain contested by either party, phase 3
begins with an appeal of the special commissioners' assessment of damages. The appealing party
must file a written statement of the objections with the proper court. Unlike with the special
commissioners' hearing, the Texas Rules of Civil Procedure apply in phase 3 and an attorney
may be needed to represent both parties.!'® An appeal in condemnation proceedings is de novo,
meaning that a completely new trial will transpire. No evidence of the special commissioners'
hearing, including the final award, is admissible."’* Also, in this phase of a condemnation
proceeding, challenges to the legality of the taking may be raised. Thus, the property owner may
contest that the condemnor failed to meet the condemnation requirements regarding whether the
property is actually being condemned for public use or whether a bona fide offer was properly
made. Because of the litigious nature of this phase, many property owners are forced to settle
prior to this step because appealing the special commissioners' decision can be expensive and
time consuming. Therefore, it may not be fiscally responsible for a property owner to contest the
special commissioners' assessment unless the amount in controversy exceeds $500,000.'

"4 TEX. PROP. CODE § 21.014.

15 TEx. PROP. CODE § 21.041.

Y8 Eminent Domain Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Judon
Fambrough).

" TEX. PROP. CODE § 21.021.

18 FAMBROUGH, supra note 89, at 7.

119 Id

120 Eminent Domain Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 117.
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Appraisals in a condemnation proceeding are prepared by licensed real estate appraisers, who
must be impartial and comply with the state rules of appraisal. However, appraisals only value
the real property and do not consider any sentimental value. For example, current appraisal rules
do not require appraisers to add a value for such things as trees or length of time the property
owner has held the contested property.'*! Thus, many property owners often contest the appraisal
value asserting that all aspects of the property should truly be considered.

Unlike private entities, governmental entities with the power of eminent domain are generally
constrained to offer property owners only the appraised value. Governmental entities have
restraints in most cases because they use taxpayer dollars to acquire or lease the property in
question. Furthermore, governmental entities are forced to balance adequate compensation for
property owners and the cost to taxpayers. Private entities with eminent domain authority do not
have the same fiscal limitations. In fact, a private entity will often offer more than the appraised
value of the property to encourage the owner the sell or lease the land, avoid litigation, and start
the proposed project as soon as possible.

The Texas Department of Transportation (TXDOT) is one of the largest governmental entities
with eminent domain authority in Texas. Below, the table consists of data regarding TxDOT's
right-of-way acquisitions for fiscal years 2011-2015. This table illustrates that most initial offers
were accepted by the property owner, with TxDOT only being forced to invoke their eminent
domain authority 27.4 percent of the time. The next table lists TxDOT's recent acquisitions that
went through the contested condemnation process. Of those 25 cases, the initial offers totaled
$3,170,324, while the final awards totaled $4,005,861. Therefore, the final offers were 26.3
percent higher than the initial offers. Although just a representative sample, this data
demonstrates that governmental entities do not invoke their eminent domain authority often, but
when they do, property owners are usually paid more than the initial offers.

2! Eminent Domain Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Tom
Forestier, Assoc. of Elec. Co. of Tex.).
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Texas Department of Transportation Right-of-Way Acquisition Data

Fiscal Year

FY 2011

FY 2012

FY 2013

FY 2014

FY 2015

Average

Initial Offers Made

Condemnation
Proceedings to Special
Commissioners’
Hearing (contested)

Percent of
Property

Acquired through
Eminent Domain
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Texas Department of Transportation's 25 Most Recent Condemnation Proceedings

| Special

Initial .
Offer Commissionet
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Recommendations

As Texas continues to grow and expand its infrastructure, this growth must be balanced with the
rights of private property owners. The legislature must continue to ensure that private property
owners are fairly compensated for any property purchased or taken by entities with eminent
domain authority. Too often property owners receive unfair and below-market value offers from
condemnors. Thus, property owners must have legal recourse to recover all, or at least a portion,
of any attorney's and professional fees incurred challenging the offer when a court rewards
damages well above the condemnor's offer.

Furthermore, the legislature should ensure that property owners clearly understand a condemnor's
legal restrictions. To protect the interests of property owners, the Landowner's Bill of Rights
should be amended to advise property owners that an offer may include additional property that
is not necessary for the condemnation and that the condemnor may not have legal authority to
condemn under state law. An alternative method to ensure property owners are protected is to
require the condemnor to make two separate offers to the property owner: (1) for property
reasonably necessary to complete the proposed project, which the condemnor has the legal
authority to condemn; and (2) for any additional property the condemnor seeks to purchase.

Finally, Section 21.0111 of the Property Code requires a condemnor to disclose all appraisals
produced or acquired the preceding ten years at the time an initial offer is made to property
owners. However, there is currently no penalty in law for noncompliance. Thus, the legislature
should ensure condemnors abide by this law by crafting a penalty for noncompliance.

These additional protections will further inform property owners of their legal rights and ensure

they are fairly compensated for any property purchased or taken by entities with eminent domain
authority.
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Charge No. 6

Ethics: Review current ethics laws governing public officials and employees and recommend
changes necessary to inspire the public’s confidence in a transparent and ethically principled
government. Review public officials’ reporting requirements to the Texas Ethics Commission.
Examine the categorization of ethics reporting violations and make recommendations to
encourage accurate reporting and timely correction to inadvertent clerical errors.

Background

In 1991, the 72nd Legislature passed Senate Joint Resolution 8 proposing a constitutional
amendment to establish the Texas Ethics Commission (the "Commission") and to authorize the
Commission to recommend the salary of members of the legislature and the lieutenant governor,
subject to voter approval, and to set the per diem for those officials, subject to a limit."** On
Noverlnzlsaer 5, 1991, the constitutional amendment was approved by Texas voters with 1,040,731
votes.

The Commission administers and enforces the state's campaign finance and ethics laws that
govern the conduct of state officers and employees, candidates for and officeholders of state and
local offices, political committees, political parties, and lobbyists. The Commission's major
functions include: (1) maintaining financial disclosure reports and making them available to the
public; (2) investigating ethics and campaign finance complaints and assessing penalties when
warranted; (3) issuing advisory opinions interpreting laws under the Commission's jurisdiction;
(4) providing information and assistance to stakeholders to help them understand their
obligations under campaign finance and ethics laws; and (5) registering persons engaged in
lobbying at the state level and requiring periodic lobby activity reports.

The Texas Constitution establishes the Commission as a state agency, consisting of a bipartisan
eight-member Commission: four appointed by the Governor from a list submitted by members of
each political party of the House and Senate; two appointed by the Speaker of the House from a
list submitted by members of each political party of the House; and two appointed by the
Lieutenant Governor from a list submitted by members of each political party of the Senate. The
Texas Constitution requires these appointing authorities to split their appointments between each
political party required to hold a primary, so the Commission is evenly divided between
Republicans and Democrats.

As part of the Commission's statutory duties set out in Chapter 571 of the Government Code,
candidates and officeholders, certain state officers and employees, certain local officers, political
committees, political parties, and lobbyists are required to submit periodic reports to the
Commission disclosing their expenditures and contributions, as well as personal financial
information. The Commission assists filers in fulfilling disclosure reporting requirements,

1225 JR. 8,1991 Leg., 72nd Reg. Sess., (Tex. 1991).

12 1 EG. REFERENCE LIBR. OF TEX., S.JR. 8, available at www.1rl.texas.gov/legis/billsearch/amendmentdetails. cfm?legSession=72-
0&billtypeDetail=SJR &billNumberDetail=8 &billSuffixDetail=&amendmentID=500 (showing vote totals).

1248 B. 1, 1991 Leg., 72nd Reg. Sess., (Tex. 1991).
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organizes and archives reports, and makes reports available to the public. The Commission does
not evaluate or audit these reports though. In fiscal year 2015, the Commission received 31,789
reports.'>> However, in fiscal year 2016, 85,480 reports were filed.'*® This significant increase
was largely due to legislation that was passed during the 84th Legislature.

Additionally, persons who engage in certain lobbying efforts with the legislative and executive
branches must register with the Commission and file lobbying activity reports. With some
exceptions, persons must register as lobbyists if they receive more than $1,000 in a calendar
quarter as compensation or reimbursement to lobby, or if they spend more than $500 in a
calendar quarter for certain purposes. There are currently 1,613 Commission-registered
lobbyists.'?’

The Commission also investigates and rules on complaints against candidates, political
committees, state officers and employees, officers and employees of political subdivisions, and
lobbyists. Any Texas resident or individual owning real property in the state may file a sworn
complaint of an alleged violation with the Commission. Furthermore, the Commission may
initiate a complaint with an affirmative record vote of at least six Commissioners. The most
common type of complaints allege violations of campaign finance and political advertising laws.
The number of sworn complaints has been increasing recently. In fiscal year 2016, the
Commission received 224 complaints.'?®

The Commission may enforce all laws under its jurisdiction except those in the Penal Code, such
as bribery, improper influence, and abuse of office.'*” The Commission's enforcement authority
extends to candidates, officeholders, and their supporters filing with local filing authorities, as
well as those filing with the Commission. The Commission is authorized to investigate
complaints, hold enforcement hearings, issue orders, impose civil penalties, refer issues for
criminal prosecution, and take action against a lobbyist's registration. The Commission may also
impose an administrative fine on late filers of certain reports. In fiscal year 2016, the
Commission assessed $246.,266 in fines through the sworn complaint process and through the
late filing administrative process.'*’

In addition to handling complaints and reports, the Commission also issues advisory opinions
about relevant laws, including campaign finance, political advertising, lobbyist activities,
financial disclosure, standards of conduct of government officials, bribery of public servants, and
the misuse of public resources. An advisory opinion provides a defense to prosecution or
imposition of civil penalty for a person who has relied on such opinion in a substantially similar
fact situation. Since 1992, the Commission has issued over 500 advisory opinions.'*! In fiscal
year 2016, the Commission issued ten advisory opinions.'**

12 Ethics Interim Charge: Hearing Before the S. Comm. on State Affairs, 2016 Leg., 84th Interim (Tex. 2016) (testimony of Natalia Luna Ashley,
Tex. Ethics Comm.).

128 Id

122 SUNSET ADVISORY COMM., FINAL REPORT WITH LEGISLATIVE ACTION: TEXAS ETHICS COMMISSION 8 (July 2013).
0 Ethics Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 126.

131 SUNSET ADVISORY COMM., supra note 130, at 9.

32 Ethics Interim Charge: Hearing Before the S. Comm. on State Affairs, supra note 126.
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Finally, the Commission provides ethics training for new and returning members of the
legislature at the start of the legislative session. Additionally, the Commission may provide
information and documents about laws within its jurisdiction to anyone who contacts it. Thus, the
Commission serves as a resource to elected officials, state employees, and the public.

Discussion

Discussions surrounding potential ethics reform have increased significantly the last few
legislative sessions. In fact, in 2015, Governor Greg Abbott even declared ethics reform an
emergency item for the 84th Legislature.'** Accordingly, there has bee<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>