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Senate Committee on Jurisprudence - Interim Charges 

 

1. Monitor the implementation of Senate Bill 393 and Senate Bill 1114 and determine if any 

statutory changes are necessary to clarify the intent of this legislation. In addition, determine 

those school districts that have implemented the graduated sanctions envisioned by Senate Bill 

393 and decide if any additional statutory changes are necessary to ensure that school districts 

are complying with its intent. 

 

2. Monitor the implementation of statewide electronic filing as mandated by the Texas Supreme 

Court to determine if any additional training or resources are needed by local jurisdictions. In 

addition, determine those jurisdictions that have imposed the local transaction fee, as created by 

House Bill 2302, to determine how it is being utilized and if its continued collection is necessary. 

 

3. Study and make recommendations on the feasibility of removing failure to attend school 

(Section 25.094, Texas Education Code) as a Class C misdemeanor offense and determine the 

feasibility of adjudicating juvenile truancy as a civil offense. 

 

4. Study and make recommendations on the availability and application of deferred adjudication, 

orders for non-disclosure, and expunctions. Study extending the use of expunction of criminal 

records history and non-disclosures to certain qualified individuals with low-level, non-violent 

convictions. 
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Senate Committee on Jurisprudence Report to the 84th Texas Legislature 
Executive Summary 

 
Charge 1: Monitor the implementation of Senate Bill 393 and Senate Bill 1114 and determine 

if any statutory changes are necessary to clarify the intent of this legislation. In addition, 

determine those school districts that have implemented the graduated sanctions envisioned by 

Senate Bill 393 and decide if any additional statutory changes are necessary to ensure that 

school districts are complying with its intent. 

 

Recommendations: 

1.1 The statutory changes made by Senate Bill 393 and Senate Bill 1114 (83rd Legislature, 2013) 

should be modified during the upcoming 84th Legislative Session to reduce ambiguities, 

incorrect references or citations, and redundancy; however, no significant statutory changes need 

to be made to effectuate the intent of either bill.   

 

1.2 In response to the testimony provided during interim deliberations, the Senate Committee on 

Jurisprudence worked with the Office of Court Administration to seek input from school 

organizations, law enforcement, advocacy groups, and other stakeholders in order to develop 

training materials on the components and implementation of Senate Bill 393 and Senate Bill 

1114 (83rd Legislature, 2013). Those organizations involved in school discipline and law 

enforcement, including state agencies and training centers, are encouraged to distribute these 

materials to the appropriate constituencies, including publication on appropriate websites and via 

social media.  

 

1.3 During the 83rd Legislative Interim, the Texas Legislative Council studied the use of 

graduated sanctions added by Senate Bill 393. The 84th Texas Legislature should consider the 

findings of this study – which revealed that less than half of the school district respondents 

utilized graduated sanctions – and make the appropriate statutory modification to Subchapter E-

1, Texas Education Code to require all school districts to adopt policies that ensure the use of 

non-criminal, disciplinary options prior to filing complaints for Class C misdemeanor offenses. 
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1.4 The changes made during the 83rd Legislative Session to Section 8.07(e), Texas Penal Code, 

relating to the capacity of persons at least 10 years of age but younger than 15 years of age, have 

proved difficult to understand across judicial jurisdictions. Additional statutory changes are 

necessary to clarify that the lack of capacity can be raised as a defense – creating a rebuttable 

presumption that a child younger than age 15 has criminal intent to commit a Class C 

Misdemeanor – with an exception for traffic offenses. 

 

1.5 During the 83rd Legislative Session, two different processes - Article 45.058, Texas Code of 

Criminal Procedure (Senate Bill 1114) and Section 37.146, Texas Education Code (Senate Bill 

393) - were put in place to file a complaint against a child for a Class C misdemeanor, other than 

a traffic offense, that takes place on school property. The addition of a requirement to file a 

victim statement (required by Article 45.058, Texas Code of Criminal Procedure) to Section 

37.146, Texas Education Code would conform these sections and create a uniform process for 

filing complaints for school-based offenses. Other conflicting statutory provisions should be 

repealed. 

 

1.6 Specific statutory language needs to be added to the complaint process found in Section 

37.146, Texas Education Code, as added by Senate Bill 393 (83rd Legislature, 2013), that gives 

municipal and justice court judges the express authority to dismiss those complaints that do not 

comply with the requirements of this section.  

 

1.7 Prior to the 2015 Legislative Session, the Texas Juvenile Crime Prevention Center at Prairie 

View A&M University studied the use of graduated disciplinary practices within schools to 

determine those that are most effective in reducing the need for additional actions and court 

room referrals. The 84th Texas Legislature should consider the findings of this study to 

determine if modifications to Subchapter E-1, Texas Education Code should be made in order to 

provide additional, non-criminal, disciplinary options for school administrators.  

 

1.8 The 84th Texas Legislature – working with all appropriate stakeholders, including higher 

education partners, advocacy groups, judicial organizations, governmental entities, law 

enforcement, and education associations – should develop a process to evaluate the overall 
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impact that Senate Bill 393 and Senate Bill 1114 (83rd Legislature, 2013) are having on school 

safety and discipline for a period of at least five years. The study should review, but not be 

limited to, the use of divisionary programs, the number of complaints filed and arrests made on 

school property, graduation rates, and referrals to state juvenile entities. 

 

Charge 2: Monitor the implementation of statewide electronic filing as mandated by the Texas 

Supreme Court to determine if any additional training or resources are needed by local 

jurisdictions. In addition, determine those jurisdictions that have imposed the local transaction 

fee, as created by House Bill 2302, to determine how it is being utilized and if its continued 

collection is necessary. 

 

Recommendations: 

2.1 The continued collection of the $2 local transaction filing fee (Section 72.031, Texas 

Government Code), authorized in House Bill 2302 (83rd Legislature, 2013) that enables counties 

to recoup a portion of the local resources expended on complying with the Supreme Court's 

electronic filing mandate, is necessary; however, the Office of Court Administration should 

develop a process, in accordance with already established requirements, by which counties report 

how the fee is being utilized to ensure compliance with the Legislature's intent.  

 

2.2 Due to the insufficient revenue generated by the electronic filing fee authorized in 

Subchapter I-1, Texas Government Code, the Office of Court Administration has been unable to 

provide technology grants to help smaller counties develop the necessary infrastructure to 

comply with the statewide e-filing rollout, as was initial intent of the bill creating the fee. The 

Office of Court Administration should provide recommendations for additional revenue options 

to be considered during the upcoming session, specifically targeted to help smaller jurisdictions 

recoup the costs of infrastructure needs consistent with the intent of House Bill 2302 (83rd 

Legislature, 2013).  

 

2.3 Many local jurisdictions are unable to procure court case management software, due to the 

complexity and expense of these programs, and therefore cannot realize the efficiencies – such as 

reduced storage, printing, and staff costs – associated with a paperless court system. The 84th 
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Texas Legislature, in coordination with the Office of Court Administration, should consider 

developing a statewide case management system to assist local governments, judicial 

jurisdictions, and court users realize the savings associated with a paperless court system; and 

additionally, offset some of the unfunded local costs incurred with the implementation of e-

filing.  

 

2.4 In order to address ongoing issues and new concerns that may arise as the Texas Supreme 

Court e-filing rollout continues to smaller jurisdictions, the Judicial Committee on Information 

Technology – with input from the Office of Court Administration, county court clerks, attorney 

bar associations, local and state government filers, and other appropriate stakeholders – should 

prioritize reviewing the processes related to civil e-filing to ascertain if additional standardization 

would increase the effectiveness and efficiency of e-filing systems for civil jurisdictions. 

 

Charge 3: Study and make recommendations on the feasibility of removing failure to attend 

school (Section 25.094, Texas Education Code) as a Class C misdemeanor offense and 

determine the feasibility of adjudicating juvenile truancy as a civil offense. 

 

Recommendations: 

3.1 Amendment should be made to Section 25.0915, Education Code (Truancy Prevention 

Measures) to require school districts adopt policies establishing progressive, graduated sanctions 

– similar to those established in Senate Bill 393 (83rd Legislature, 2013) – prior to filing 

complaints for excessive school absences.    

 

3.2 The 84th Legislature should amend Section 25.0951, Texas Education Code – which requires 

that schools file complaints against students absent 10 or more days or parts of days without 

excuse for truancy (Section 51.03(b)(2), Texas Family Code) or failure to attend school (Section 

25.094, Texas Education Code) – to provide additional latitude to delay filing complaints if 

intervention and truancy prevention strategies are proving successful. School districts shall adopt 

intervention and truancy prevention strategies as part of the student code of conduct (Section 

37.001, Texas Education Code). 
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3.3 There are discrepancies between the number of court referrals for truancy and failure to 

attend school reported by school districts to the Texas Education Agency and those reported by 

courts to the Office of Court Administration. The Texas Education Agency should modify 

existing practices to ensure that school districts are accurately reporting data regarding judicial 

filings for truancy and failure to attend school as part of the Public Education Information 

Management System (PEIMS). 

 

3.4 The 84th Texas Legislature should ensure that the revenue generated by Senate Bill 1419 

(83rd Legislature, 2013) is maintained in its own GR-D account and no longer subject to funds 

consolidation. Instead of being swept for certification of the budget, all revenue collected as a 

result of Senate Bill 1419 should be used for its intended purpose – state and local juvenile case 

manager programs – and no longer diverted. The Office of Court Administration should develop 

additional measures in order to ensure that those local governments collecting juvenile case 

manager funds – under Article 102.015 or Article 102.0174, Texas Code of Criminal Procedure 

– are doing so in accordance with statutory mandates.  

 

3.5 Relevant statutory provisions granting school districts discretionary – 3 absences in a month 

– authority to file complaints (Sec. 25.0951(b), Texas Education Code) against students for 

failure to attend school (Section 25.094, Texas Education Code) in Texas criminal courts should 

be repealed by the 84th Texas Legislature. 

 

3.6 Statutory provisions relating to the prosecution of failure to attend school (Section 25.094, 

Texas Education Code) in Texas criminal courts should be repealed. In lieu of criminal 

complaints, the 84th Texas Legislature should evaluate proposals that expand the judicial 

jurisdictions that can be referred CINS truancy (Section 51.03(b)(2), Texas Family Code) 

petitions as a means to address chronic absenteeism within those schools subject to compulsory 

school attendance.  

 

3.7 The 84th Texas Legislature should modify all relevant statutes to ensure that all juvenile 

records, resulting from truancy (Section 51.03(b)(2), Texas Family Code) or failure to attend 

school (Section 25.094, Texas Education Code) judicial proceedings are expunged upon the age 
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of 18. Appropriate judicial authority should be granted in order to effectuate the expunction of all 

juvenile records in relation to truancy or failure to attend school. 

 

Charge 4: Study and make recommendations on the availability and application of deferred 

adjudication, orders for non-disclosure, and expunctions. Study extending the use of 

expunction of criminal records history and non-disclosures to certain qualified individuals 

with low-level, non-violent convictions. 

 

Recommendations: 

4.1 The 84th Texas Legislature should amend appropriate statutes to prohibit the waiver of future 

rights of non-disclosure or expunction by individuals accused of a crime as part of plea bargain 

agreements. 

 

4.2 Modifications need to be made to Section 411.081, Texas Government Code to clarify that 

all records – including those charges that were not formally adjudicated – related to the offense 

that gave rise to the arrest in which a defendant was placed on deferred adjudication are subject 

to an order of non-disclosure.  

 

4.3 Amendments should be made to Chapter 55, Texas Code of Criminal procedures to provide 

for judicial expunctions of records for those qualifying cases that result in a non-conviction or 

finding of innocence. 

  

Interim Report to the 84th Texas Legislature  
Senate Committee on Jurisprudence 

Page 7 
 









Background 

Safety on school campuses is of the utmost importance. With over 100 student-related shootings 

taking place on middle school and high school campuses over the past 25 years, not to mention 

the bloodshed at Columbine High School in Littleton, Colorado (April 1999) and Sandy Hook 

Elementary School in Newtown, Connecticut (December 2012), it is obvious why parents, 

educators, administrators, and citizens alike have sought any and all effective means to ensure a 

safe learning environment. Many schools, including those in Texas, have turned to armed 

campus police officers to protect students from violent acts. These officers, also known as school 

resource officers, or SROs, are not only charged with protecting children within schools, they are 

also in many instances looked upon by school administrators to enforce school discipline. By the 

83rd Legislative Session (2013), many groups had begun to question this practice, suggesting 

that the use of police officers to enforce disciplinary policies was detrimental to students and 

introduced children to the criminal justice system for minor school-based infractions.  

 

Juvenile Courts: 

Juvenile offenders0 F

1 in Texas can be adjudicated through either juvenile courts or adult criminal 

courts. Title 3, Texas Family Code, which was enacted in 1973, sets out processes related to 

juvenile offenders. Juvenile boards, which are established in each county, designate either a 

district court, county court, or county court at law as a the juvenile court for the region.1F

2 These 

courts have jurisdiction over delinquent conduct or conduct in need of supervision (CINS). In the 

broadest context, delinquent conduct is conduct, other than traffic offenses, that violates a 

criminal law of Texas or the United States and is punishable by jail time.2F

3 Delinquent conduct 

can also include: (1) contempt of municipal or justice court orders, as well as county court orders 

that only impose a fine; (2) intoxication offenses, including intoxication manslaughter; and (3) 

driving or boating while intoxicated on the third or subsequent occurrence.3F

4 CINS is conduct, 

other than traffic offenses, that violates fine-only misdemeanors offenses in the Texas Penal 

1 "Child" is defined in Section 51.02, Texas Family Code as a person older than ten and younger than 17 years of age. 
2 Section 51.04, Texas Family Code. 
3 Section 51.03(a)(1). 
4 Section 51.03(a)(2) - (4). 
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Code, or ordinances of a political subdivision.4F

5 It also includes public intoxication, truancy, 

running away, inhalant abuse, expulsion from school, contempt of court-ordered completion of 

at-risk services, prostitution, or sexting.5F

6 According to the Office of Court Administration, only 

230 CINS petitions were filed statewide in fiscal year 2013, indicating that the use of CINS has 

become almost obsolete as a means to address juvenile misbehaviors.6F

7 

  

The juvenile system places an emphasis on rehabilitation, instead of punitive punishments such 

as fines or incarceration. This is evidenced by Chapter 59, Texas Family Code, which puts in 

place a "progressive sanctions model." This model provides for punishments that correspond to 

the seriousness of each offender's current offense, prior delinquent history, special treatment or 

needs, and effectiveness of prior interventions. Progressive sanctions start with the least amount 

of intervention or sanctions possible, and become more intensive or serious as necessary.7F

8 Under 

the juvenile system, children alleged to have committed delinquent conduct or CINS can be dealt 

with informally, such as by conference with the child or child's parent or guardian, or by referral 

to a family services agency or state program for children at-risk.8F

9 Disposition can also include 

referral to a "first offender" program.9F

10 Juveniles found to have committed delinquent conduct 

can be: (1) placed on probation until the age of 18; (2) sent to the Texas Juvenile Justice 

Department (TJJD) with an indeterminate sentence, in which TJJD processes determine length of 

stay; or (3) sent to TJJD with a determinate sentence and then transferred to an adult prison, if 

unable to complete their sentence before 19 years of age.10F

11   

 

 

 

5 Section 51.03(b)(1), Texas Family Code. 
6 Section 51.03(b)(2) - (8). 
7 David Slayton, Office of Court Administration. September 16, 2014. Email to the author. On file. 
8 Texas Juvenile Justice Department. Overview of the Juvenile Justice System in Texas. Web. August 1, 2014. 
<http://www.tjjd.texas.gov/about/overview.aspx>. 
9 Section 52.03(c). 
10 Section 52.031. 
11 Texas Juvenile Justice Department. Overview of the Juvenile Justice System in Texas. Web. August 1, 2014. 
<http://www.tjjd.texas.gov/about/overview.aspx>. 
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Municipal and Justice Courts:  

As it relates to juveniles, municipal and justice courts have jurisdiction over fine-only Class C 

misdemeanors.11F

12 The most commonly known of these are traffic, alcohol, and tobacco 

violations, or violations of municipal curfew ordinances. Lesser known Class C misdemeanor 

offenses include failure to attend school12F

13 and certain offenses on school property, such as 

disorderly conduct,13F

14 disruption of class,14F

15 and disruption of transportation.15F

16 Examples of 

conduct resulting in charges for these offenses can include emitting too much noise, enticing a 

student away from class, preventing or attempting to prevent a student from attending class, or 

entering a classroom without permission and disrupting activities.16F

17  

 

Prior to September 1, 2013, law enforcement officers – including school resource officers – had 

the authority to issue citations to students alleged to have committed school-based Class C 

misdemeanor offenses, which were prosecuted in municipal and justice courts. Once a citation 

was issued or a complaint filed, judges had fairly broad discretion to defer sentencing and order 

counseling or youth intervention programs, or refer to other services aimed at assisting the child 

through non-punitive means.17F

18 However, since school-based misdemeanor offenses fall under 

the same statutory punishment guidelines as all other Class C misdemeanor offenses, juveniles 

found guilty can also be fined up to $500.18F

19 Failure to obey a judge's order or pay a fine can 

result in a juvenile being charged with contempt of court – also punishable by a fine not to 

exceed $500 or suspension of a driver's license.19F

20 Failure to comply with a municipal or justice 

court order can also result in the juvenile being referred to the juvenile justice system.20F

21 

According to some estimates, over 275,000 non-traffic citations were issued to juveniles on 

12 Article 4.14 and Article 4.11, Texas Code of Criminal Procedure. 
13 Section 25.094, Texas Education Code. 
14 Section 42.01, Texas Penal Code. 
15 Section 37.124, Texas Education Code. 
16 Section 37.126. 
17 Moll, Jeanette, and Henry Joel Simmons. Expelling Zero-Tolerance: Reforming Texas School Discipline for Good. Texas 
Public Policy Foundation, Center for Effective Justice, August 2012. Print. 
18 Section 45.051, Texas Code of Criminal Procedure. 
19 Sec. 12.23, Texas Penal Code. 
20 Section 45.050(c), Texas Code of Criminal Procedure. 
21 Section 51.03(a)(2), Texas Family Code. 
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school campuses in Texas each year prior to 2013.21F

22 In that year, the 83rd Texas Legislature 

enacted Senate Bill 393 and Senate Bill 1114.  

 

School Offenses Questioned: 

While it is commonly known that juvenile traffic, alcohol, or tobacco violations are adjudicated 

through the adult municipal and justice courts, it is unclear the extent to which the general public 

knew that juvenile misbehaviors on school campuses were handled in this manner prior to the 

legislative reforms of 2013. Anecdotal evidence suggests that many, including even those 

teachers that called for intervention as a result of specific student behavior, did not know that 

children were being criminally prosecuted. It wasn't until advocacy groups began calling for 

reform that the impacts of school-based citations fully materialized.  

 

In 2007, Texas Appleseed published the first in a series of reports on the "school-to-prison" 

pipeline – a term used nationally to refer to disciplinary policies and practices that divert children 

from classrooms into juvenile and criminal justice systems. While not the first, or only, group to 

propose that certain school disciplinary practices were having a negative effect on children by 

subjecting them to the criminal justice system, Texas Appleseed was the first to chronicle the 

impact school-based ticketing and arrest were having on this phenomenon. Published in 2010, 

the third in this series of reports used data, obtained through open records requests, for the five-

year time period between the 2000-01 and 2006-07 school years to document instances of 

student ticketing and arrest.22F

23 A follow-up study, adding data from subsequent school years was 

released in 2012. Some of the conclusions reached indicated: 

• Ticketing of juveniles in public schools had increased substantially, contrary to an overall 

drop in juvenile crime. 

• Most tickets were for nonviolent offenses – disruption of class, disruption of 

transportation, disorderly conduct, or curfew violations.  

• African-American, and to a lesser extent Hispanic students were disproportionately 

represented. Students with disabilities were overly represented.  

22 Texas Appleseed. Texas' School-to-Prison Pipeline: Ticketing, Arrest & Use of Force in Schools. Texas Appleseed, December 
2010. Web. August 1, 2014. < http://www.texasappleseed.net/images/stories/reports/Ticketing_Booklet_web.pdf>. 
23 Ibid. 
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• Where the child attended school, and not the offense, was the most important factor in 

determining if the child would be ticketed or arrested.23F

24 

 

Another study, conducted by the Texas Public Policy Foundation (TPPF) in August 2012, 

reviewed the overall effectiveness of school disciplinary measures, and called into question the 

effectiveness of "zero-tolerance" policies.24F

25 These policies – enacted during school reforms over 

a decade earlier25F

26 – gave school districts the ability to establish a code of conduct outlining the 

circumstances that would trigger a student's removal from the classroom, placement in a 

Disciplinary Alternative Education Program, suspension, or expulsion.26F

27 The TPPF study noted 

a negative correlation between "zero-tolerance" and safer schools. It also suggested that other 

models, such as those establishing a tiered or graduated approach to addressing misbehaviors, 

were more effective.  

 

The Texas judiciary was also stressing concerns that adolescent misbehaviors were being overly 

criminalized. In the 2011 State of Judiciary speech, Chief Justice Wallace Jefferson asserted that 

"criminal records close doors to opportunities that less punitive intervention would keep open."27F

28 

However, few changes were made during the 82nd Legislative Session (2011) to address school-

based ticketing. In 2012, as head of the Texas Judicial Council – the policy-making body of the 

state judiciary – Chief Justice Jefferson assigned a Juvenile Justice Committee to:  

"Assess the impact of school discipline and school-based policing on referrals to the 

municipal, justice, and juvenile courts and identify judicial policies or initiatives that: 

work to reduce referrals without having a negative impact on school safety; limit 

recidivism; and preserve judicial resources for students who are in need of this type of 

intervention."28F

29  

24 Texas Appleseed. Ticketing and Arrest Update. Web. August 1, 2014. 
<http://www.texasappleseed.net/index.php?option=com_docman&task=doc_download&gid=938&Itemid=>. 
25 Moll, Jeanette, and Henry Joel Simmons. Expelling Zero-Tolerance: Reforming Texas School Discipline for Good. Texas 
Public Policy Foundation, Center for Effective Justice, August 2012. Print. 
26 Senate Bill 1, 74th Legislature, Regular Session (1995). 
27 Section 37.001, Texas Education Code. 
28 Chief Justice Wallace B. Jefferson. "State of the Judiciary." 82nd Texas Legislature. Texas House of Representatives Chamber, 
Austin. February 23, 2011. Transcript. 
29 Texas Judicial Council. Juvenile Justice Committee Subcommittee on Legislation Report. August 31, 2012. Print. On file. 
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Following a year-long study, the Juvenile Justice Committee developed recommendations for 

legislation to be considered by the 83rd Texas Legislature. These were adopted by the Texas 

Judicial Council on November 9, 2012,29F

30 and included specific statutory changes to: 

• Authorize local governments to use juvenile case managers prior to filing cases, similar 

to "deferred prosecution" provisions in the Texas Family Code that allow for cases to be 

disposed of without referral to juvenile courts. 

• Make courts the last, instead of the first, venue for school discipline by creating a 

"rebuttable presumption" that children younger than 15 years of age do not have criminal 

intent to commit Class C misdemeanors, other than traffic offenses.  

• Make age, instead of grade level, a prima facie element to the offense of disruption of 

class, disruption of transportation, and disorderly conduct. 

• Create parity between policies in the juvenile courts and those in local trial courts, 

including provisions related to confidentiality and the ability of judges to waive courts 

costs and fines due to indigence.30F

31 

 

The Texas Judicial Council also adopted the Juvenile Justice Committee's recommendations for 

additional statutory language specifically related to the use of citations for school-related 

matters. While recognizing that municipal and justice courts provide a "rapid, cost-effective 

means of adjudicating cases," the committee's report noted that this alone "hardly make these 

courts the ideal venues for cases involving children."31F

32 Legislative proposals encompassed: (1) 

prohibiting the use of citations at public schools; (2) creating a system of enhanced complaints 

and authorizing local prosecutors to develop rules regarding filings; and (3) requiring that 

schools attempt to address behaviors, previously referred to the judicial system, through 

progressive disciplinary sanctions.32F

33  

 

With minimal exception, these legislative recommendations were filed and passed into law in 

their entirety by the 83rd Texas Legislature as Senate Bill 393. This bill, as well as Senate Bill 

30 See Appendix A for a copy of the Texas Judicial Council resolution. 
31 Texas Judicial Council. Juvenile Justice Committee Subcommittee on Legislation Report. August 31, 2012. Print. On file. 
32 Ibid. 
33 Ibid. 
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1114 (also passed in 2013), are summarized in bulleted format in the following sections. The 

engrossed versions of these bills are included in Appendices B and C.  

 

Senate Bill 393 - Author: Senator West/ Sponsor: Rep. Tryon Lewis:  

• Gives municipal and justice court judges discretion to allow a defendant, who is a child, 

to choose to dispense with court costs and fines by performing community service or 

receiving tutoring. 

• Authorizes judicial waiver of municipal and justice court fines and court costs for 

children in the same manner as indigent defendants. 

• Restricts the release of juvenile records in relation to fine-only Class C misdemeanor 

offenses adjudicated in municipal and justice courts to include those juveniles, who 

received deferred disposition, in addition to those convicted. 

• Allows the use of juvenile case managers in municipal and justice courts without a formal 

court order and expressly authorizes case managers to provide intervention and 

prevention services prior to cases being filed. 

• Requires that a court dismiss a complaint against an individual for failure to attend school 

if the complaint or referral does not comply with statutory requirements. 

• Modifies disruption of class, disruption of transportation, and certain disorderly conduct 

offenses to be applicable based on age (12 years old) instead of grade level (6th grade). 

• Adds new Subchapter E-1 to the Education Code: 

o Prohibits the issuance of citations for "school offenses" defined as Class C 

misdemeanors, other than traffic offenses, that take place on property under the 

jurisdiction of the school. Expressly allows law enforcement to take a child into 

custody for these offenses under provisions in the Texas Family Code. 

o Establishes permissive graduated sanctions for disruption of class, disruption of 

transportation, and certain disorderly conduct offenses applicable only to those 

school districts that hire police officers. Sanctions are: (1) warning letters; (2) 

behavior contacts; (3) school-based community service; and (4) referral to 

counseling, community-based services, or other in-school or out-of-school 

services. 
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o Authorizes school districts to file criminal complaints against students for school 

offenses, as defined. Complaints must meet certain requirements as outlined in the 

Texas Code of Criminal Procedure, and must also be accompanied by a statement 

stating if the child is eligible for special services and the graduated sanctions 

imposed, if applicable. Prosecutors are authorized to adopt rules regarding 

probable cause. 

• Adds Class C misdemeanors, other than traffic offenses, to the list of offenses that a local 

juvenile board can authorize law enforcement to dispose of without referral to a court; 

and adds Class C misdemeanors, other than traffic offenses, to the list of offenses that can 

be disposed of by first offender programs. 

• Prohibits the prosecution of children under the age of 10 years old for fine-only Class C 

misdemeanor offenses or the offenses of a political subdivision. 

• Creates a rebuttable presumption that juveniles between the ages of ten and 15 have the 

capacity to commit fine-only Class C misdemeanor offenses or offenses of a political 

subdivision, except for curfew violations. This can be refuted if the prosecutor proves 

that the child had sufficient capacity to understand the conduct engaged in was wrong.  

• Gives standing to prosecutors, defendants, parents, and courts – on their own motion – to 

question whether probable cause exists to believe a juvenile, including those with mental 

illness or a developmental disability, has capacity to understand proceedings or the 

wrongfulness of their actions. Requires municipal and justice courts to waive jurisdiction 

and refer a child to juvenile court if a previously filed complaint was dismissed because it 

was determined that the child lacked capacity. 

 

Senate Bill 1114 - Author: Senator Whitmire/ Sponsor: Rep. Herrero:  

• Requires that if an officer issues a citation or files a complaint under Article 45.018, 

Texas Code of Criminal Procedure for conduct by a child 12 years of age or older that is 

alleged to have occurred on school property or on a vehicle owned or operated by a 

county or independent school district, it must be accompanied by: (1) an offense report; 

(2) a statement by a witness to the alleged conduct; and (3) a statement by a victim of the 

alleged conduct, if any. A prosecutor cannot proceed unless an officer complies with 

these requirements. 
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• Prohibits law enforcement officers from issuing citations or filing complaints for conduct 

by a child 12 years of age or younger that is alleged to have occurred on school property 

or on a vehicle owned or operated by a county or independent school district. 

• Requires that a court dismiss a complaint against an individual for failure to attend school 

if the complaint or referral does not comply with statutory requirements.  

• Amends existing statutory language regarding the elements of a school's code of conduct 

to require that these also address vehicles owned and operated by a school district. 

• Amends existing statutory language regarding the duties of school district police officers 

and security personnel to: (1) add that an officer can take a child into custody for an 

offense under the jurisdiction of municipal and justice courts; (2) remove requirements 

that officers perform "administrative" duties; and (3) remove the requirement that officers 

be accountable to the "superintendent's designee." 

• Prohibits the issuance of warrants for offenses under the Texas Education Code 

committed while the child was under the age of 17. 

• Modifies the applicability of the offenses of disruption of class and disruption of 

transportation to provide that they do not apply to a person "enrolled" in primary or 

secondary school. 

• Adds Class C misdemeanors, other than traffic offenses, to the list of offenses that a local 

juvenile board can authorize law enforcement to dispose of without referral to a court; 

and adds Class C misdemeanors, other than traffic offenses, to the list of offenses that can 

be disposed of by first offender programs. 

• Amends the statutory definition of "public place" as it pertains to the offense of 

disorderly conduct to include public school campuses or the school grounds on which a 

public school is located. 

 

Issues 

The cumulative effect of passing both Senate Bill 393 and Senate Bill 1114 has been 

significantly fewer citations issued during the 2013-14 school year, especially for the offenses of 

disruption of class and disruption of transportation. The Office of Court Administration (OCA), 

provided information to support these claims. A complete analysis can be found in Appendix D. 

Summary data is included in Table 1.A.  
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Table 1.A. 
 

Justice and Municipal Court Filings:  
Comparison Fiscal Years (FY) 2013 and 2014 

Case Type FY 2013 FY 2014 % Change 
Education Code Violations   7,866 1,365 -82.65% 

Penal Code Violations* 566,148 489,387 -13.56% 
Other State Law Criminal 
Violations* 

603,281 533,282 -11.60% 

Failure to Attend School Violations 74,153 63,332 -14.59% 
All Other Juvenile Filings 60,348 25,324 -58.04% 
*The total number of Penal Code Violations and Other State Law Criminal Violations include adult filings as well. 
However, no change in the law was made to other offenses in this category.  

              Data provided by the Office of Court Administration as of October 1, 2014 
 

 

Although statistics indicate the passage of Senate Bill 393 and Senate Bill 1114 are having the 

desired effect in reducing the number of student citations for Class C misdemeanor offenses, the 

Jurisprudence Committee interim hearing on this charge highlighted that not all stakeholder 

groups were supportive of this reality or the changes made by these bills. It also reinforced some 

of the initial concerns that were expressed when two different bills – both addressing school 

offenses – were passed into law. These included concerns that long-held rules and legislative 

precedent would dictate that one bill would prevail over the other. Secondly, that implementation 

of separate bills would be impossible for school districts because changes put in place by one bill 

in one section of code could be negated or modified by the other bill's language. In the first 

instance, concerns were alleviated. Since the language added by Senate Bill 393 and Senate Bill 

1114 did not overtly conflict, existing law dictates that it must be harmonized and "equal effect" 

be given to each bill.33F

34  

 

The second concern posed the bigger problem. When read together, Senate Bill 393 and Senate 

Bill 1114 provide a framework to remove all fine-only Class C misdemeanor citations, with the 

exception of traffic offenses, from school campuses. Although each does so in a different 

34 Sec. 311.025(b), Texas Government Code. 
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manner, these are not at cross-purposes. Each bill also establishes specific processes to be used 

by law enforcement and school districts to seek court intervention. While different, these can 

also be reconciled. Testimony on this charge quickly revealed that while the bills could be 

harmonized in a legal sense, the interpretations of specific provisions within the statutes were 

causing considerable confusion. It also illustrated that a lot of misinformation had been 

disseminated.   

 

The language passed in both bills provides additional options for schools and law enforcement to 

intervene and address student misbehavior, but these provisions went mostly unmentioned as 

school officials and law enforcement testified, to varying degrees, that Senate Bill 393 precluded 

school districts from addressing serious or violent misbehaviors. One principal testified that 

certain offenses, such as fighting, warranted both school and legal consequences, noting that the 

latter was no longer an option.34F

35 Another commented that under Senate Bill 393, police officers 

could no longer "pursue criminal charges."35F

36 Additionally, law enforcement representatives 

noted concerns that the new probable cause requirements under Senate Bill 393 required officers 

to leave school campuses to file criminal complaints in person, and that some programs that had 

been previously used by law enforcement to divert students into counseling or other non-

courtroom interventions could no longer be utilized.36F

37 Questioning by the committee revealed 

that school principals had been advised incorrectly. Specific provisions of Senate Bill 393 

expressly allow school districts to file complaints for school offenses or take juveniles into 

custody.37F

38 Assertions regarding the removal of law enforcement's diversionary role also proved 

to be inaccurate. Senate Bill 393 and Senate Bill 1114 increased the ability of courts and law 

enforcement to use first offender programs.  

 

Testimony clearly indicated a need to correct the misperceptions of school officials and some 

law enforcement officers; and to a greater extent, revealed the need for training on the new 

35 Written testimony submitted by Jeff Gasaway, 5A High School Principal at Senate Committee on Jurisprudence hearing June 
3, 2014. On file. 
36 Written testimony submitted by Scott G. McKenzie, Ed.D., Texas Association of Secondary School Principals at Senate 
Committee on Jurisprudence hearing June 3, 2014. On file. 
37 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Lon Craft, Texas Municipal Police Association). 
38 Section 37.145 and Section 37.142 (b), Texas Education Code. 
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classroom disciplinary structure that Senate Bill 393 and Senate Bill 1114 envisioned. It 

appeared as if school officials were largely unaware of the disciplinary options available to them, 

especially those interventions and best-practices specifically envisioned by Texas Judicial 

Council, such as graduated sanctions, use of juvenile case managers, or referral to first offender 

programs. The Office of Court Administration, in consultation with committee staff and 

appropriate stakeholders, was directed to develop a "gold standard" training for the 2014-15 

school year. Documents associated with the training can be found in Appendix E.38F

39  

 

Confidentiality of Records: 

Civil and criminal court records are required to be open and subject to public scrutiny; however, 

protections do exist for the records of juveniles. Juvenile records are confidential, except under 

specific circumstances. Existing statute provides a means, pursuant to a court order, to provide 

records to "any other person, agency, or institution having a legitimate interest in the proceeding 

or in the work of the court."39F

40 This gives interested parties, judges, and juvenile justice agencies 

the ability to gain access to juvenile records for specific reasons. 

 

In 2011, legislation passed to prohibit the disclosure of records associated with juveniles 

"convicted" in municipal and justice courts.40F

41 Unfortunately, this bill was silent regarding the 

records of juveniles placed on deferred adjudication, or whose cases had been dismissed. 

Language from Senate Bill 394, which was filed to correct this oversight, was also included in 

Senate Bill 393. Immediately, questions arose as to how this language could be reconciled with 

House Bill 528 – another bill addressing confidentially that passed into law in 2013.41F

42 House 

Bill 528 prohibits the release of juvenile records upon the filing of "charges." An Attorney 

General's opinion was requested and settled all questions regarding which bill – Senate Bill 393 

or House Bill 528 – prevailed. In summary, it provided that since the "conditions of the House 

39 All training materials, including narrative, can be found at http://www.txcourts.gov/oca/strtm/strtm-home.asp. 
40 Section 58.005(a)(7) and Section 58.007(b)(5), Texas Family Code. 
41 House Bill 961, 82nd Legislature, Regular Session (2011). 
42 A copy of  House Bill 528 is provided in Appendix F. 
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Bill [528] includes both of the conditions of the Senate Bills [393 and 394]" that a court would 

be in compliance with the law if it made records confidential as required by House Bill 528.42F

43  

 

Rebuttable Presumption: 

As noted in earlier paragraphs, one of the specific statutory recommendations codified in Senate 

Bill 393 dealt with "capacity," or the fundamental ability to be legally accountable for one's 

actions. Its intent was to make courts the last, instead of the first, venue for school disciplinary 

matters, and to create additional parity between the punishments levied against juveniles in the 

criminal justice system and those in juvenile courts. Certain aspects of the law resulted in more 

juveniles, under the age of 15, being adjudicated in adult municipal and justice criminal courts 

for fine-only Class C misdemeanors than those adjudicated in juvenile court for "more serious 

offenses."43F

44 The suggested legislative remedy for this was to create a rebuttable presumption that 

juveniles between the ages of ten and 15 do not have the capacity, and therefore do not have the 

intent, to commit certain criminal acts. Language was contemplated to be similar to other 

statutory defenses, such as insanity, mistake of fact, mistake of law, intoxication, duress, and 

entrapment.  

 

Senate Bill 393 added new Section 8.07(e) to the Texas Penal Code. While this language was 

intended to be similar to the other defenses – that the defense can be raised for consideration – it 

has proven problematic. Witness testimony suggested that some justice court judges are 

interpreting this section as prohibiting them from proceeding with a complaint against a child 

below the age of 15, unless the complaint is accompanied by proof of the juvenile's capacity.44F

45 

Representatives from the Texas Justice Court Training Center noted uncertainty as to how to 

advise judges on proceeding with these cases, even stating that some judges are uncomfortable 

with taking the plea of juveniles in these instances.  

 

 

 

43 Texas Attorney General Opinion GA-1035 (2014). 
44 Texas Judicial Council. Juvenile Justice Committee Subcommittee on Legislation Report. August 31, 2012. Print. On file. 
45 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Thea Whalen, Texas Justice Court Training Center). 
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Complaint Process: 

One area where Senate Bill 393 and Senate Bill 1114 were notably different, at least in regards to 

bill drafting, was in sections outlining the requirements interested parties must meet to pursue 

criminal complaints. While Senate Bill 393 removes the ability to issue citations for school 

offenses, it provides a means to file criminal complaints against juveniles, and outlines specific 

requirements for doing so. Senate Bill 1114 adds additional criteria to what must be contained in 

a complaint against a child for an offense that is alleged to have occurred on school property or 

school-owned vehicles. A detailed description is provided in the following sections. 

 

Senate Bill 393 adds new sections to the Texas Education Code, which build upon the existing 

filing requirements for complaints in municipal and justice courts found in the Texas Code of 

Criminal Procedure. It also authorizes local prosecutors to establish rules considered necessary to 

determine probable cause or whether allegations are legally sufficient. A complaint alleging a 

school offense must: 

1) Be in writing; 

2) Commence “In the name and by the authority of the State of  Texas;” State the name of 

the accused, if known, or if unknown, include a reasonably definite description of the 

accused;  

3) Show that the accused has committed an offense against the law of this state, or state that 

the affiant has good reason to believe and does believe that the accused has committed an 

offense against the law of this state; 

4) State the date the offense was committed as definitely as the affiant is able to provide;  

5) Bear the signature or mark of the affiant;  

6) Conclude with the words “against the peace and dignity of the State” and, if the offense 

charged is an offense only under a municipal ordinance, it may also conclude with the 

words “contrary to the said ordinance”; 

7) Allege that the offense was committed in the county in which the complaint is made (if 

filed in justice court); 

8) Allege that the offense was committed in the territorial limits of the municipality in 

which the complaint is made (if filed in municipal court); 
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9) Be sworn to by a person who has personal knowledge of the underlying facts giving raise 

to probable cause to believe that an offense has been committed; and 

10) Be accompanied by a statement from a school employee stating: 

a. Whether the child is eligible for or receives special services under Chapter 29; 

Subchapter A, Texas Education Code; and  

b. The graduated sanctions, if required under Section 37.144, Texas Education Code 

that were imposed on the child before the complaint was filed. 

 

Senate Bill 1114 adds new language to Article 45.058, Texas Code of Criminal Procedure, which 

is the section of law that contains the general provisions regarding taking juveniles into custody.  

It requires that citations or complaints filed under Article 45.018, Texas Code of Criminal 

Procedure "for conduct by a child 12 years of age or older that is alleged to have occurred on 

school property or on a vehicle owned or operated by a county or independent school district" to 

be accompanied by: 

1) An offense report;  

2) A statement by a witness to the alleged conduct; and 

3) A statement by a victim of the alleged conduct, if any.  

 

Upon initial reading, these provisions may appear to be vastly different, but on further 

inspection, they are quite similar. All of the requirements under Senate Bill 393, with the 

exception of documentation of special needs or the graduated sanctions used, are specifically 

required under Senate Bill 1114 or referenced by the bill as the prerequisites of a complaint filed 

under Article 45.018, Texas Code of Criminal Procedure. Similarly, the only requirement 

contained in Senate Bill 1114 that is not contained in Senate Bill 393 is the requirement for a 

victim statement, if any. Even with these similarities noted, witnesses at the hearing still 

requested that these sections be consolidated into a uniform process. It was noted that law 

enforcement officers are having difficulty interpreting the different statutes.45F

46 In addition, it was 

suggested that language be added to explicitly grant municipal and justice courts the ability to 

dismiss complaints that do not comply with these requirements.46F

47 Although Senate Bill 1114 

46 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Lon Craft, Texas Municipal Police Association). 
47 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Thea Whalen, Texas Justice Court Training Center). 
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provides that a prosecutor cannot proceed unless an officer complies with the requirements it 

outlines for a complaint, it is silent regarding the actions of the court. Senate Bill 393 does not 

contain language authorizing a judge to dismiss complaints for the lack of required elements. 

 

Graduated Sanctions: 

Senate Bill 393 adds a new subchapter to the Texas Education Code as a means to provide 

schools with non-criminal options to address misbehaviors on campus. It outlines one of the core 

recommendations of Juvenile Justice Committee by eliminating the use of citations for school 

offenses, initiating the process for enhanced complaints, and creating a system of progressive 

disciplinary measures for schools to use prior to pursuing criminal charges. The latter are 

referred to as "graduated sanctions." Senate Bill 393 is explicit that graduated sanctions include: 

(1) warning letters; (2) behavior contacts; (3) school-based community service; and (4) referral 

to counseling, community-based services, or other in-school or out-of school services. These 

recommendations built upon recognized best practices. 

 

A report published by the Texas Public Policy Foundation in August 2012 provides a detailed 

account of programs in Clayton County, Georgia and Jefferson County, Alabama, as well as 

those used by the Waco Independent School District that utilize tiered or progressive disciplinary 

policies to address misbehaviors on school campuses that have proven successful in improving 

classroom behaviors and attendance, as well as reducing court referrals.47F

48 A Prairie View A&M 

University study specifically requested by the Jurisprudence Committee also suggests that tiered 

processes provide for "consistent proactive management" of student misbehaviors and are "well-

ordered processes that hold students accountable."48F

49 This study also identifies that best practices 

include "school-wide methods of discipline that emphasize equity and continuous 

improvement."49F

50 

 

48 Moll, Jeanette, and Henry Joel Simmons. Expelling Zero-Tolerance: Reforming Texas School Discipline for Good. Texas 
Public Policy Foundation, Center for Effective Justice, August 2012. Print. 
49 Best Practices in School Discipline to Address Rather than Criminalize Misbehavior. Texas Juvenile Crime Prevention Center, 
College of Juvenile Justice and Psychology, Prairie View A&M University, 2014. Print. 
50 Ibid. 
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While the filed version of Senate Bill 393 mandated that school districts with school resource 

officers utilize these measures prior to filing a complaint against a student, an amendment in the 

House of Representatives modified the language of the bill to make them permissive. Concerns 

were expressed regarding the mandatory nature of sanctions in the bill, as filed, by school 

boards.50F

51 Since the use of graduated sanctions is permissive, it is very difficult to ascertain how 

widely utilized they are.  No state agency is required to keep this data.51F

52 In order to comply with 

the language in the interim charge, the Senate Jurisprudence Committee requested the Texas 

Legislative Council develop a survey to gather this information. The survey revealed less than 30 

percent of school districts have implemented the graduated sanctions envisioned by Senate Bill 

393.52F

53 While this survey does not provide a complete analysis of the use of graduated sanctions 

by school districts, it calls into question whether additional legislative changes are needed to 

make the disciplinary measures in Senate Bill 393 – warning letters, behavior contacts, school-

based community service, and referral to counseling or other services – mandatory. A copy of 

the Texas Legislative Council survey can be found in Appendix G. 

 

Other Clarification: 

As can reasonably be expected when two distinctly different legislative proposals – each with a 

different author and a different Senate and House of Representatives committee track – pass into 

law, the language in Senate Bill 393 and Senate Bill 1114 does conflict to some degree. While 

the dissimilar language does not hinder the ability to implement both bills, it does complicate the 

interpretation of law, and has caused confusion for educators, administrators, and law 

enforcement. Some of the more troublesome conflicts have been discussed in the preceding 

paragraphs. Although not an exhaustive list, Table 1.B highlights a few other areas where statute 

may need to be clarified.  

 

 

 

 

51 Staff, Texas Association of School Boards. March 6, 2013. Email to the author. On file. 
52 Staff, Texas Education Agency. July 7, 2014. Email to the author. On file. 
53 Texas Legislative Council, September 11, 2014. Memo to the author. On file. 
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Table 1.B. 

SENATE BILL 393  SENATE BILL 1114 
Section 37.144, Education Code, refers to the 
imposition of graduated sanctions prior to 
filing a complaint for disruption of class (Sec. 
37.124, Education Code) and disruption of 
transportation (Section 37.126, Education 
Code). 

Eliminates the offenses of disruption of class 
(Sec. 37.124, Education Code) and disruption 
of transportation (Section 37.126 Education 
Code) for primary and secondary school 
students enrolled in the school. 

Definition of "school offense" in Section 
37.141 (2), Education Code, uses "property 
under the control and jurisdiction of a school 
district." 

In reference to Disorderly Conduct (Section 
42.01, Penal Code), defines the term "public 
place" to include "a public school campus or 
the school grounds on which a public school is 
located." 

Prohibits citations on school property (Section 
37.143, Education Code). 

Refers to a "citation" on school property 
(Section 45.058, Code of Criminal Procedure). 

"School offense” is defined (Section 37.141 
(2), Education Code) as "an offense committed 
by a child enrolled in a public school that is a 
Class C misdemeanor other than a traffic 
offense and that is committed on property 
under the control and jurisdiction of a school 
district." Does not make a distinction between 
summer school and the regular school year. 

Prohibits charging students (Article 45.058, 
Code of Criminal Procedure) with "disruption 
of class" and "disruption of transportation." 
Still can charge non-students outside of the 
regular school year. 

                 Provided by the Office of Court Administration as part of workgroup discussions 

 

Committee Hearing 

The Senate Committee on Jurisprudence took invited and public testimony on this charge on 

June 3, 2014 in Austin.53F

54 The Office of Court Administration (OCA) provided the committee 

with data regarding the number of complaints filed for Class C misdemeanors on school 

campuses and discussed that these have dropped significantly, particularly for the offenses of 

disruption of class and disruption of transportation, since Senate Bill 393 and Senate Bill 1114 

took effect on September 1, 2013. OCA also discussed some of the concerns that have been 

raised since the bills were passed, specifically noting that some groups initially expressed 

confusion on how to implement two vastly different bills on the same subject matter. Additional 

witnesses – including school administrators, representatives from education and law enforcement 

associations, judicial education centers, and advocates – echoed these sentiments. The committee 

54 A video of the June 3, 2014 hearing can be accessed at http://www.senate.state.tx.us/75r/senate/commit/c550/c550.htm. 
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also heard testimony from school principals expressing concerns regarding the inability to issue 

citations for fighting and other forms of mutual combat. Law enforcement representatives stated 

that the inconsistent processes now required to file complaints have proved problematic. 

Individuals representing specific judicial jurisdictions focused their comments on how 

clarification of the sections regarding capacity would help judges understand the intent of these 

sections. Since numerous witnesses either expressed confusion regarding the disciplinary options 

that are still available after the passage of Senate Bill 393 and Senate Bill 1114, or were entirely 

unaware that certain enforcement actions are still permitted under the new legislation, committee 

members requested that a workgroup be created to develop a training document for school 

administrators and law enforcement.  

 

The Senate Bill 393/ Senate Bill 1114 workgroup – comprised of teacher groups, school board 

and school administrator associations, representatives from law enforcement, judicial training 

centers, advocacy organizations, state agency representatives, and Senate staff – met on July 7, 

2014 and July 30, 2014. At the first meeting, the workgroup reviewed all of the comments and 

concerns raised at the June 3rd hearing, and in many instances, OCA corrected the 

misinformation, especially as it related to the ability to use complaints as an alternative to 

citations. The workgroup then focused on discussing the appropriate topics for inclusion in the 

training documents, as well as the specific audiences that would benefit from these materials. 

The Office of Court Administration was charged with developing a draft document, which was 

distributed to all workgroup members for comment on July 22, 2014. 

 

The second workgroup meeting focused primarily on reviewing the draft training materials and 

taking specific suggestions from all present regarding the need for changes or clarification. The 

meeting also provided a forum to seek input on specific areas where statutory changes may be 

necessary to clarify the intent of Senate Bill 393 and Senate Bill 1114, and where ambiguous and 

incorrect references should be conformed to provide a uniform framework for school 

administrators, law enforcement, and courts. The workgroup changes were incorporated into a 

final "gold standard" training document that includes both a PowerPoint to be used as a teaching 

aide and a narrated version that is available on several state agency and advocacy organization 

websites. See Appendix E for the documents associated with the training. 
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Recommendations 

1.1 The statutory changes made by Senate Bill 393 and Senate Bill 1114 (83rd Legislature, 2013) 

should be modified during the upcoming 84th Legislative Session to reduce ambiguities, 

incorrect references or citations, and redundancy; however, no significant statutory changes need 

to be made to effectuate the intent of either bill.   

 

1.2 In response to the testimony provided during interim deliberations, the Senate Committee on 

Jurisprudence worked with the Office of Court Administration to seek input from school 

organizations, law enforcement, advocacy groups, and other stakeholders in order to develop 

training materials on the components and implementation of Senate Bill 393 and Senate Bill 

1114 (83rd Legislature, 2013). Those organizations involved in school discipline and law 

enforcement, including state agencies and training centers, are encouraged to distribute these 

materials to the appropriate constituencies, including publication on appropriate websites and via 

social media.  

 

1.3 During the 83rd Legislative Interim, the Texas Legislative Council studied the use of 

graduated sanctions added by Senate Bill 393. The 84th Texas Legislature should consider the 

findings of this study – which revealed that less than half of the school district respondents 

utilized graduated sanctions – and make the appropriate statutory modification to Subchapter E-

1, Texas Education Code to require all school districts to adopt policies that ensure the use of 

non-criminal, disciplinary options prior to filing complaints for Class C misdemeanor offenses. 

 

1.4 The changes made during the 83rd Legislative Session to Section 8.07(e), Texas Penal Code, 

relating to the capacity of persons at least 10 years of age but younger than 15 years of age, have 

proved difficult to understand across judicial jurisdictions. Additional statutory changes are 

necessary to clarify that the lack of capacity can be raised as a defense – creating a rebuttable 

presumption that a child younger than age 15 has criminal intent to commit a Class C 

Misdemeanor – with an exception for traffic offenses. 

 

1.5 During the 83rd Legislative Session, two different processes - Article 45.058, Texas Code of 

Criminal Procedure (Senate Bill 1114) and Section 37.146, Texas Education Code (Senate Bill 
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393) - were put in place to file a complaint against a child for a Class C misdemeanor, other than 

a traffic offense, that takes place on school property. The addition of a requirement to file a 

victim statement (required by Article 45.058, Texas Code of Criminal Procedure) to Section 

37.146, Texas Education Code would conform these sections and create a uniform process for 

filing complaints for school-based offenses. Other conflicting statutory provisions should be 

repealed. 

 

1.6 Specific statutory language needs to be added to the complaint process found in Section 

37.146, Texas Education Code, as added by Senate Bill 393 (83rd Legislature, 2013), that gives 

municipal and justice court judges the express authority to dismiss those complaints that do not 

comply with the requirements of this section.  

 

1.7 Prior to the 2015 Legislative Session, the Texas Juvenile Crime Prevention Center at Prairie 

View A&M University studied the use of graduated disciplinary practices within schools to 

determine those that are most effective in reducing the need for additional actions and court 

room referrals. The 84th Texas Legislature should consider the findings of this study to 

determine if modifications to Subchapter E-1, Texas Education Code should be made in order to 

provide additional, non-criminal, disciplinary options for school administrators.  

 

1.8 The 84th Texas Legislature – working with all appropriate stakeholders, including higher 

education partners, advocacy groups, judicial organizations, governmental entities, law 

enforcement, and education associations – should develop a process to evaluate the overall 

impact that Senate Bill 393 and Senate Bill 1114 (83rd Legislature, 2013) are having on school 

safety and discipline for a period of at least five years. The study should review, but not be 

limited to, the use of divisionary programs, the number of complaints filed and arrests made on 

school property, graduation rates, and referrals to state juvenile entities.  
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Background 

Electronic filing or "e-filing" systems, which allow attorneys and other court users to submit 

documents through electronic means, have become commonplace across the country. As of 

2012, 23 states had mandated e-filing to varying degrees.54F

55 The initiation of e-filing in Texas 

began in 1995 when the district court in Jefferson County contracted with a vendor to transmit 

documents from court filer to court clerk as a means to handle the large volume of multi-party 

lawsuits that were being filed; Montgomery County followed a similar course in 1997.55F

56 

Statewide efforts began in January 2003 when the Texas Supreme Court launched a pilot project 

through the state's existing TexasOnline (later renamed Texas.gov) Internet portal.56F

57 This project 

was a joint collaborative between local governments, the Judicial Committee on Information 

Technology (JCIT), the Office of Court Administration (OCA), and the Texas Online Authority.  

 

The pilot project allowed attorneys and other filers to utilize any Electronic Filing Service 

Provider (EFSP) to electronically transmit documents to TexasOnline, which served as the state's 

Electronic Filing Manager (EFM). TexasOnline would then electronically transmit documents to 

participating county and district court clerks. Users paid a per-document transaction fee to 

TexasOnline, as well as "convenience fee," which provided a means for local governments to 

recoup costs associated with accepting electronic filings. By April 2004, the pilot project had 

achieved most of the metrics and performance objectives identified by the Texas Supreme 

Court.57F

58 Numerous judicial jurisdictions – including courts of appeal, district courts, county 

courts, and justice courts – voluntarily transitioned from paper to electronic filings in subsequent 

years.  

 

By the end of 2011, the Texas Supreme Court had begun to take additional steps to formalize 

statewide electronic filing. On December 8, 2011, stakeholder comments were sought on the 

implementation of a mandatory statewide system. The Judicial Committee on Information 

Technology – in the role of the state's advisory authority on judicial information technology 

55 Supreme Court Order - Misc. Dkt. No. 12-9208. 
56 Vogel, Peter, and Mike Griffith. Electronic Court Filing: The Texas Model. Texas Judicial Committee on Information 
Technology. Web. July 1, 2014 <http://www.courts.state.tx.us/jcit/efiling/pdf/TheTexasModel.pdf>. 
57 Ibid. 
58 Ibid. 
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standards – formally recommended that the Texas Supreme Court "mandate a statewide, uniform 

system of e-filing for all courts" shortly thereafter.58F

59  

 

While these developments set in motion a mandatory statewide electronic filing system, 

additional actions were still needed to ensure the transmission of documents from court user to 

court clerk. The previous contract – established under Texas.gov – expired in August 2012, and 

without the statewide framework to transmit documents, courts would be forced to select from a 

variety of vendors, all with potentially proprietary systems and different transmission 

requirements. The Office of Court Administration, on behalf of the judiciary, assumed 

responsibility and a contract was signed for the "eFileTexas" system on November 8, 2012.59F

60  

 

Under eFileTexas, a single vendor replaced Texas.gov as the state's EFM, responsible for 

transmitting documents from electronic filing service providers to county clerks. Similar to the 

previous system, EFSP's would still be chosen by attorneys and court users, except that attorneys 

under the new model would be required to choose from a list of vendors certified by OCA. To 

fund this contract, a fee was charged each time a document was electronically filed with 

eFileTexas, similar to the Texas.gov model. While this new EFM was projected to dramatically 

reduce the cost of e-filing over the previous one, it still did not address the per-document fee 

structure – a concern expressed by stakeholders. It was equated to a "toll-road" approach to 

judicial filings, since it required a user fee to be paid every time an attorney filed any document 

associated with a case. Additional information on the initial version of eFileTexas (using the 

previous name of "TexFile") can be found in Appendix H. 

 

At a meeting on November 9, 2012, the Texas Judicial Council – the policy-making body of the 

state judiciary – addressed this concern by adopting a resolution requesting that the 83rd Texas 

Legislature consider establishing a per-case fee structure to fund technology in civil cases, and 

appropriate this revenue to the Office of Court Administration to fund implementation of 

statewide e-filing. See Appendix I for a copy of the resolution. Two more distinct acts put in 

place statewide electronic filing and its current fee structure – an official order of the Texas 

59 Supreme Court Order - Misc. Dkt. No. 12-9208. 
60 David Slayton, Office of Court Administration. November 13, 2014. Email to the author. On file. 
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Supreme Court mandating e-filing and House Bill 2302, which established the funding 

mechanism.  

 

On December 11, 2012, the Texas Supreme Court officially mandated statewide electronic filing 

for all civil cases, including family and probate cases, in appellate courts, district courts, 

statutory county courts, constitutional county courts, and statutory probate courts as determined 

by a schedule based upon the counties' 2010 Federal Census population.  

 a. Courts in counties with a population of 500,000 or more - January 1, 2014. 

 b. Courts in counties with a population of 200,000 to 499,999 - July 1, 2014. 

 c. Courts in counties with a population of 100,000 to 199,999 - January 1, 2015. 

 d. Courts in counties with a population of 50,000 to 99,999 - July 1, 2015. 

 e. Courts in counties with a population of 20,000 to 49,999 - January 1, 2016. 

 f. Courts in counties with a population less than 20,000 - July 1, 2016.60F

61  

 

House Bill 2302, which was filed on March 4, 2013, put in place the statutory framework 

necessary to implement the Texas Judicial Council recommendation.61F

62 After much discussion – 

including debates on the appropriate fee amount to be charged for filing documents in each 

different judicial jurisdiction, and the necessity of an additional fee to allow local governments to 

recoup some of the costs spent on implementing the e-filing mandate – House Bill 2302 was 

signed into law by the Governor on June 14, 2013, and became effective on September 1, 2013. 

This bill was an integral part to the statewide e-filing mandate because it abolished the per-

document or "toll-road" model and established a single per-case filing fee. A copy of House Bill 

2302 can be found in Appendix K.  

 

House Bill 2302 - Author: Rep. Todd Hunter/ Sponsor: Senator West:  

• Creates the Statewide Electronic Filing System Fund to be distributed by OCA to 

counties as grants to assist with additional resources necessary to implement e-filing. 

• Establishes an additional $20 filing fee in the Texas Supreme Court, courts of appeal, 

district court, county court, statutory county court, or statutory probate court on civil 

61 See Appendix J for Supreme Court Order - Misc. Dkt. No. 12-9208. 
62 Similar bills, Senate Bill 1146 and Senate Bill 1147, were filed on March 5, 2013. 
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actions; and an additional $10 filing fee in justice courts to be deposited into the 

Statewide Electronic Filing System Fund. 

• Establishes an additional $5 court cost to be paid on a conviction, defined as: (1) a 

judgment or sentence; (2) community supervision, deferred adjudication, or deferred 

disposition; or (3) court deferred final disposition of a criminal offense in district, county, 

or statutory county court. 

• Authorizes a local government to charge a per-document fee of $2, until September 1, 

2019, if: (1) the fee is necessary to recover costs for accepting electronic payments or 

interfacing with the existing system; (2) the fee does not include employee costs, other 

than costs for directly maintaining the system; (3) the fee is approved by the local 

government or appellate court; and (4) the local government or appellate court certifies to 

OCA that the fee is necessary. 

 

Issues 

The shift from voluntary electronic filing to a mandatory system represented a huge process 

change for court users, court clerks, and judges. Although only ten counties were mandated to 

implement electronic filing as of the June 3rd hearing on this charge, these counties represent the 

vast majority of the state's population. The experiences of stakeholders in regards to e-filing in 

these areas highlighted several topics that warrant additional discussion.  

 

Utilization of Local Government Transaction Fee: 

In addition to establishing the statewide electronic filing system, House Bill 2302 also authorized 

local governments and appellate courts to collect a $2 per-document e-filing transaction fee to 

recover the costs associated with accepting electronic filings or interfacing with the state's 

eFileTexas portal.62F

63 This fee can only be collected for certain purposes and must be approved by 

the governing body or appellate court in which it is being charged. Those local governments and 

appellate courts collecting the fee must annually certify to the Office of Court Administration 

(OCA) whether collection is still necessary to recoup the costs associated with implementing 

electronic filing. The collection and utilization of the local government transaction fee varies 

63 Section 72.031, Texas Government Code. 
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greatly statewide. Of the five most populous counties in Texas, not all impose it – with Dallas 

County and Travis County notably opting to forgo collection.63F

64 Reasons given for not collecting 

the fee differ. Some jurisdictions, like Dallas County, have determined that the cost savings 

realized from a "paperless court" environment are enough to recoup the costs of expenditures 

associated with implementing e-filing.64F

65 In other jurisdictions, particularly those with fewer case 

filings, court clerks contend that the documentation required to collect the fee is too arduous and 

time consuming when compared to the minimal amount of revenue the fee generates.65F

66  

 

Table 2.A. 

Revenue Collected from $2 Local Transaction Fee: 
Counties with a Population Greater than 500,000 

 Number of Case Filings Revenue Generated 
El Paso    21563           $0 
Travis *   52177         $62 
Dallas * 114727       $184 
Denton    29818   $27,450 
Fort Bend    43177   $84,120 
Collin    59422 $113,414 
Bexar    92627 $142,148 
Hidalgo  113371 $216,306 
Tarrant  150048 $298,726 
Harris  449044 $878,220 
* Travis County and Dallas County have waived collection of the $2 local transaction fee. 

            Data Collected by the Office of Court Administration from September 1, 2013 - September 30, 2014 
 

 

 

 

 

 

 

64 Written testimony submitted by David Slayton, Office of Court Administration at Senate Committee on Jurisprudence hearing 
June 3, 2014. On file. 
65 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of David Slayton, Office of Court Administration). 
66 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Sheri Woodfin, County and District Clerks 
Association of Texas). 
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Table 2.B. 

Revenue Collected from $2 Local Transaction Fee: 
Counties with a Population Less than 20,000 

 Number of Case Filings Revenue Generated 
Fisher     5   $0 
Franklin    20   $0 
Pecos     5   $0 
Sherman   19  $38 
Upton   38  $76 
Goliad  147 $294 
Brooks  281 $540 
Jackson  439 $858 
            Data Collected by the Office of Court Administration from September 1, 2013 - September 30, 2014 
 

As Table 2.A and 2.B demonstrate, the $2 local government transaction fee is helping larger 

counties recover some expenses, but it will never generate adequate revenue for smaller counties 

to recoup costs associated with integration with eFileTexas or converting to a paperless 

environment. For example, in a "low volume" court that averages approximately 50 filings a 

month, the amount generated by the fee is only $100.66F

67 Fortunately, this reality was expected. In 

discussions during the 83rd Legislative Session (2013), consideration was given to providing 

revenue in the form of grants from the Statewide Electronic Filing System fund to those 

jurisdictions in need of hardware or software upgrades to accept electronically filed documents. 

Different from the $2 local government transaction fee, the Statewide Electronic Filing System 

fund is comprised of money collected from the per-case filing fee imposed in civil courts, as well 

as the additional $5 court cost on convictions in criminal courts, established by House Bill 2302.  

 

Unfortunately, the revenue generated for the Statewide Electronic Filing System fund has not 

met the amount that was originally estimated, resulting in a projected shortfall of approximately 

$4.9 million between Fiscal Year (FY) 2014 and FY 2017.67F

68 The Office of Court Administration 

is looking to the 84th Texas Legislature to help close this gap. The FY 2016-17 Legislative 

Appropriations Request for OCA includes an exceptional item to provide funding through grants 

to "less populous counties" to cover the "purchase of computing equipment, configuration of 

67 Written testimony submitted by Sheri Woodfin, County and District Clerks Association of Texas at Senate Committee on 
Jurisprudence hearing June 3, 2014. On file. 
68 David Slayton, Office of Court Administration. July 29, 2014. Email to the author. On file. 
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existing systems and/or purchase of software to facilitate a seamless interaction between the E-

Filing systems and local case management software."68F

69 An additional option to generate 

adequate revenue for the Statewide Electronic Filing System fund would be to statutorily raise 

the existing per-case filing fees for the Texas Supreme Court, courts of appeal, district courts, 

county courts, statutory county courts, statutory probate courts, and justice courts by an amount 

deemed appropriate.  

 

Need for Standardization: 

The e-filing experience for lawyers and other court users has been mixed, and greatly depends on 

the jurisdiction or county in which the filing takes place. At the Jurisprudence hearing, witnesses 

representing attorney organizations testified that while there have been some "great successes" 

with electronic filing and "appreciated efficiency and reduction in paper," users have still 

experienced difficulties.69F

70 Common concerns expressed regarding e-filing include: (1) 

inconsistent rules and procedures across jurisdictions; (2) delays in submission of documents to 

the courts; (3) absence of reliable electronic notifications; and (4) general frustration that systems 

are not "user friendly."70F

71 A lot of the variations experienced by attorneys across jurisdictions 

stem from the decentralized nature of the Texas judicial system, as well as the autonomy of the 

offices of county and district clerk. 

 

County clerks are elected for four-year terms, and are responsible for a multitude of tasks, 

including the administration of county courts and county courts at law, county records, vital 

statistics, marriage licenses, and elections. District clerks also serve four-year terms and provide 

support for each district court in a county. In very small counties, a single person can serve in 

both rolls. As it relates to the role of court administrator, the Texas Supreme Court e-filing 

mandate dramatically altered one aspect of these duties. Electronic filing simply "replaces 

69 Office of Court Administration. Legislative Appropriations Request for Fiscal Years 2016 and 2017. Submitted to the 
Governor's Office of Budget, Planning and Policy and the Legislative Budget Board. August 4, 2014. Print. 
70 Written testimony submitted by Laura Tamez, Texas Trial Lawyers Association at Senate Committee on Jurisprudence hearing 
June 3, 2014. On file. 
71 Written testimony submitted by Pamela Madere, Texas Association of Defense Counsel at Senate Committee on Jurisprudence 
hearing June 3, 2014. On file. 
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someone filing a document in person at the clerk's office in person or by first class mail."71F

72 Other 

duties, such as determining if the document meets established filing criteria, are still up to the 

discretion of the clerk. E-filing has complicated the performance of this important duty. 

 

The Texas Supreme Court, through the adoption of an amendment to the Texas Rules of Civil 

Procedure and Texas Rules for Appellate Procedures,72F

73 provided guidance to county and district 

clerks on how to accept documents filed electronically, but even after doing so, testimony at the 

hearing on this charge revealed that inconsistencies still existed. It was noted that county and 

district clerks, in certain instances, are unfamiliar with how "exacting" to be when accepting 

electronic filings because established parameters and local rules for paper documents are not 

applicable to electronic submissions.73F

74 It can be surmised from testimony, as well as through 

comments made as part of workgroup deliberations, that a lot of the apprehension expressed by 

attorneys in regards to e-filing was the result of inconsistencies in how documents were being 

processed by different judicial jurisdictions. 

 

The Judicial Committee on Information Technology (JCIT) worked with county and district 

clerks to help alleviate some of these concerns. On March 21, 2014, JCIT announced specific 

guidelines for clerks to use to code judicial proceedings.74F

75 These became effective 60 days 

following publication. In this document, JCIT established statewide "standard filing 

configurations" for use in district, county courts at law, probate, and county courts; and required 

specific codes to be used to categorize filing types for all civil cases, including the Child Support 

Division of the Office of Attorney General, family and juvenile, probate and mental health, and 

multi-district litigation cases. These guidelines also address when documents should be returned 

for correction to attorneys and those documents that are not automatically deemed accepted upon 

filing. As the statewide implementation of e-filing continues, it is likely that the JCIT will 

continue to propose changes that could be adopted by the Texas Supreme Court as part of the 

ongoing review of e-filing rules and procedures. 

72 Written testimony submitted by Sheri Woodfin, County and District Clerks Association of Texas at Senate Committee on 
Jurisprudence hearing June 3, 2014. On file. 
73 Copies of these documents can be found at http://www.supreme.courts.state.tx.us. 
74 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Chief Justice Nathan Hecht, Texas Supreme Court). 
75 Additional information, including specific guidelines, can be found at http://www.courts.state.tx.us/jcit/. 
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"Paperless" Courts: 

A survey conducted by the County and District Clerk's Association of Texas prior to the Senate 

Jurisprudence hearing revealed that an overwhelming number of county courts will not have 

paperless environments even after e-filing is implemented.75F

76 As previously discussed, e-filing is 

only a mechanism to get documents from court user to the court clerk. Electronic filing does not 

address what happens after a document is filed or how information regarding each specific case 

is transmitted from the clerk's office to the judge or other judicial offices. One prominent 

concern is that some judges continue to require that all court filings, including supporting 

materials, be printed and provided to them. An August 2014 article in Texas Lawyer not only 

provides specific examples of judges in numerous counties that insist on having printed 

documents, it also discusses how local government costs have risen to accommodate additional 

expenses for toner and paper since attorneys are no longer required to provide printed copies of 

case filings and other related documents.76F

77 Clerks with multiple judges within the same judicial 

jurisdiction can even be faced with printing out documents for some judges, while housing 

documents online for others.77F

78  

 

Another impediment to paperless courts is the extent to which an automated case management 

system is used. Courts utilize case management to track the lifecycle of cases from the time the 

initiating documents are filed with the court, through trial processes and other judicial 

proceedings, until finally a disposition is reached and the case record is archived. The amount of 

automation in this process varies greatly from county to county, and can even be different 

between courts within the same jurisdiction. A June 2014 study by the Office of Court 

Administration found that only 68 counties in Texas (half of the counties with a population less 

than 20,000 that will be expected to initiate e-filing in July 2016) have an automated case 

management system for their district, county, or justice courts.78F

79 Cost savings from e-filing 

cannot be realized until courts move away from all paper documents. If a court does not have a 

76 Written testimony submitted by Sheri Woodfin, County and District Clerks Association of Texas at Senate Committee on 
Jurisprudence hearing June 3, 2014. On file. 
77 Morris, Angela. "Paying the Price of E-Filing: E-Filing Mandate Spurs Spending on Tech Upgrades-and Paper." Texas 
Lawyer. August 18, 2014. Web. <http://www.texaslawyer.com/id=1202666894813/Paying-the-Price-of-EFiling-EFiling-
Mandate-Spurs-Spending-on-Tech-Upgradesand-Paper?slreturn=20141013164951>. 
78 Ibid. 
79 David Slayton, Office of Court Administration. July 29, 2014. Email to the author. On file. 
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case management system, substantial savings cannot be achieved. The Office of Court 

Administration is encouraging the 84th Texas Legislature to take action in order to assist further 

automation of court processes. The OCA Legislative Appropriations Request for the FY 2016-17 

biennium includes an exceptional item request for funding to establish a uniform case 

management system for counties with populations below 20,000."79F

80  
 

Committee Hearing 

The Senate Committee on Jurisprudence took invited and public testimony on this charge on 

June 3, 2014 in Austin.80F

81 At the hearing, the committee heard testimony from Texas Supreme 

Court Chief Justice Nathan Hecht regarding the benefits of e-filing, such as the elimination of 

paper storage and copying expenses, and improved public access to court information. The 

Office of Court Administration (OCA) provided an overview on the implementation of the 

statewide e-fling mandate, including a discussion of the rollout schedule and some of the 

challenges ahead for less populous counties. Testimony from the Judicial Committee on 

Information Technology focused on efforts to standardize filing codes and other data collection 

processes across judicial jurisdictions. 

 

Local government witnesses, including county and district clerk representatives, discussed the 

necessity of the local option fee passed in House Bill 2302. Information was provided that some 

counties have heavily relied on this fee to digitize records, while other local officials opted not to 

collect it because the cost savings associated with e-filing offset the costs of the infrastructure 

changes, or documentation requirements proved too arduous for the amount of revenue 

generated. The county and district clerk witness also provided the committee with some 

particular concerns that have been raised in small, rural jurisdictions, including the lack 

information technology staff and hardware. Civil bar associations were also invited to testify and 

primarily focused comments on specific examples of problems their members have experienced, 

such as rejected documents and untimely notices. The committee decided to create a workgroup 

80 Office of Court Administration. Legislative Appropriations Request for Fiscal Years 2016 and 2017. Submitted to the 
Governor's Office of Budget, Planning and Policy and the Legislative Budget Board. August 4, 2014. Print. 
81 A video of the June 3, 2014 hearing can be accessed at http://www.senate.state.tx.us/75r/senate/commit/c550/c550.htm. 
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to evaluate whether additional legislative changes are needed to assist with the statewide rollout 

of e-filing. 

 

The E-Filing workgroup – comprised of staff from OCA and the Office of the Attorney General, 

county government representatives, county and district clerks, attorney bar associations, and 

Senate staff – met on July 30, 2014. The meeting focused on the Office of Court 

Administration's ongoing e-filing implementation efforts, and was an open forum for those 

stakeholders in attendance to outline specific concerns. The workgroup discussed the lack of 

uniform processes across judicial jurisdictions and provided examples of specific issues 

associated with individual county offices; however, participants acknowledged that these types 

of problems should be expected as part of any rollout of similar magnitude and were content to 

deal with them on a case-by-case basis.  

 

The general consensus was that additional resources, both in terms of professional development 

and training, as well as monetary assistance for infrastructure, will be needed as the e-filing 

mandate continues to be rolled out to smaller counties. In addition, the workgroup noted that 

further standardization of court processes by the Texas Supreme Court, the Judicial Committee 

on Information Technology, and OCA would be welcome; however, since these entities already 

have a mechanism for stakeholders to provide input, no other workgroup meetings were 

scheduled. 

 

Recommendations 

2.1 The continued collection of the $2 local transaction filing fee (Section 72.031, Texas 

Government Code), authorized in House Bill 2302 (83rd Legislature, 2013) that enables counties 

to recoup a portion of the local resources expended on complying with the Supreme Court's 

electronic filing mandate, is necessary; however, the Office of Court Administration should 

develop a process, in accordance with already established requirements, by which counties report 

how the fee is being utilized to ensure compliance with the Legislature's intent.  

 

2.2 Due to the insufficient revenue generated by the electronic filing fee authorized in 

Subchapter I-1, Texas Government Code, the Office of Court Administration has been unable to 
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provide technology grants to help smaller counties develop the necessary infrastructure to 

comply with the statewide e-filing rollout, as was initial intent of the bill creating the fee. The 

Office of Court Administration should provide recommendations for additional revenue options 

to be considered during the upcoming session, specifically targeted to help smaller jurisdictions 

recoup the costs of infrastructure needs consistent with the intent of House Bill 2302 (83rd 

Legislature, 2013).  

 

2.3 Many local jurisdictions are unable to procure court case management software, due to the 

complexity and expense of these programs, and therefore cannot realize the efficiencies – such as 

reduced storage, printing, and staff costs – associated with a paperless court system. The 84th 

Texas Legislature, in coordination with the Office of Court Administration, should consider 

developing a statewide case management system to assist local governments, judicial 

jurisdictions, and court users realize the savings associated with a paperless court system; and 

additionally, offset some of the unfunded local costs incurred with the implementation of e-

filing.  

 

2.4 In order to address ongoing issues and new concerns that may arise as the Texas Supreme 

Court e-filing rollout continues to smaller jurisdictions, the Judicial Committee on Information 

Technology – with input from the Office of Court Administration, county court clerks, attorney 

bar associations, local and state government filers, and other appropriate stakeholders – should 

prioritize reviewing the processes related to civil e-filing to ascertain if additional standardization 

would increase the effectiveness and efficiency of e-filing systems for civil jurisdictions.   
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Background 

Over the past several decades, numerous studies have identified the correlation between a child's 

school attendance record and the likelihood of that child graduating from high school or 

attending college. One of these entitled The Importance of Being in School: A Report on 

Absenteeism in the Nation’s Public Schools, published in May 2012 by Johns Hopkins 

University, discusses the prevalence of "chronic absenteeism" in the United States and the 

impact it has on a student's academic success.81F

82 This article reveals that an estimated 5 million to 

7.5 million students are "chronically absent" – defined as ten or more absences during a school 

year.82F

83 The study also reports that these students are much less likely to receive high school 

diplomas than the national average – 64 percent of chronically absent students graduate, 

compared to 86 percent of all other high school students.83F

84 Chronically absent students are also 

considerably less likely to attend post-secondary schools.84F

85 Statistics such as these have 

prompted policymakers to enact numerous proposals focused on reducing student absences, 

improving school attendance, and funding services related to drop-out prevention. More extreme 

measures have also been passed into law. Texas is one of only two states to file criminal 

sanctions for unexcused absences. During the legislative interim, the Senate Committee on 

Jurisprudence was charged with reviewing state policies associated with failure to attend school 

(Section 25.094, Texas Education Code) – the process by which adult criminal courts are used to 

address chronic absenteeism.  

 

Compulsory School Attendance: 

School attendance is required for children in Texas from six years old until the age of 18. 

Statutory attendance policies and acceptable exemptions – such as attending a private or 

parochial school, or a physical or mental condition that makes attendance infeasible – are 

outlined in the Texas Education Code.85F

86 Generally, students in attendance less than 90 percent of 

82 Balfanz, Robert, and Vaughan Byrnes. The Importance of Being in School: A Report on Absenteeism in the Nation's Public 
Schools. Johns Hopkins University, School of Education, Center for Social Organization of Schools, May 2012. Web. 
<http://new.every1graduates.org/wp-content/uploads/2012/05/FINALChronicAbsenteeismReport_May16.pdf>. 
83 Ibid.  
84 Ibid.  
85 Johns Hopkins, Importance, Chart 9. Student with greater than 10 absences have only a 53 percent chance of enrolling in post-
secondary school, compared to 74 percent of all students. 
86 Sections 25.085 and 25.086, Texas Education Code. 
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school days cannot be given credit or a final grade for a class; however, the law accommodates 

those students with greater than the number of acceptable absences under specific 

circumstances.86F

87 Students 18 years or older, who voluntarily enroll in school, are expected to 

remain through the course of instruction but are not subject to compulsory school attendance 

laws.87F

88  

 

Since 2003, the State of Texas has taken a more proactive approach in helping students achieve 

academic success. Additional efforts have focused on dropout prevention, high school 

completion, and college and career readiness. Legislative measures have instructed the Texas 

Education Agency (TEA) to take on a greater role developing effective graduation strategies, and 

provided additional funding for High School Completion and Success programs. TEA now 

serves as the state's clearinghouse for national best practices and closely monitors those school 

districts with high absentee rates.88F

89 State law also requires school districts to adopt "truancy 

prevention measures" – designed to address excessive absences within the school setting.89F

90 

School attendance officers (commonly known as truancy officers) or local law enforcement can 

be utilized to carry out prevention measures, promote school attendance, and enforce compulsory 

school attendance policies both on and off campus.90F

91 While middle schools and high schools in 

Texas are authorized to address chronic absenteeism in many ways, once a student receives a 

certain number of unexcused absences, state law mandates that school districts take action 

through either the juvenile justice or criminal justice system.  

 

State statute requires school districts to file complaints against students over the age of 12 and 

younger than 18 for violations of compulsory attendance policies. Unless they fall under specific 

statutory exemptions, students who are absent 10 or more days in a six month period must be 

filed upon for the criminal offense of "failure to attend school" or the civil offense of 

87 Section 25.092, Texas Education Code. 
88 Texas Attorney General Opinion GA-946 (2012). 
89 A complete list of legislation regarding dropout prevention, prepared by the Texas Education Agency, can be found in 
Appendix L. Found at http://www.tea.state.tx.us/index4.aspx?id=3505&menu_id=2147483659. 
90 Section 25.0915. 
91 Section 25.091.  
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"truancy."91F

92 Students, who are absent three or more days in four weeks, may be filed against for 

the same offenses.92F

93 It is important to note that while schools do not have latitude in regards to 

filing charges, state law does provide discretion regarding which offense – failure to attend 

school or truancy – is filed. 

 

Failure to Attend School versus Truancy: 

Failure to attend school (FTAS) is a Class C misdemeanor offense prosecuted in municipal court, 

justice court, or, in some instances, county court.93F

94 Truancy has the same criteria, in respect to 

the number of unexcused absences, but is filed as a civil "CINS" offense in the juvenile court 

system.94F

95 A CINS or "conduct in need of supervision" offense recognizes that children do not 

possess the same level of legal responsibility as adults. Courts determine disposition instead of 

punishment, and petitions instead of indictments. Under the juvenile system, truancy can be 

dealt with informally, such as by conference with the child or child's parent or guardian; by 

referral to a family services agency or state program for children at-risk; or by referral to a "first 

offender" program.95F

96 Law enforcement officers can take juveniles into custody for CINS 

offenses.96F

97  

 

Unlike truancy, failure to attend school is a criminal offense. So while these cases can also be 

disposed of informally – through counseling and mentoring, work and life skills training, or other 

non-punitive means – students found guilty of FTAS potentially face all of the criminal 

repercussions of Class C misdemeanor convictions, including being fined up to $500.97F

98 Failure 

to obey a judge's order to attend required programs, adhere to court-ordered stipulations, or pay 

fines or court costs can result in a juvenile being charged with contempt of court – also 

punishable by a fine not to exceed $500 or suspension of a driver's license.98F

99 It can also result in 

92 Section 25.0951(a). 
93 Section 25.0951(b), Texas Education Code. 
94 Dallas County and Fort Bend County operate specialized truancy courts. 
95 Section 51.03(b)(2), Texas Family Code.   
96 Section 52.03(c) and Section 52.031. 
97 Section 52.01. 
98 Section 12.23, Texas Penal Code. 
99 Section 45.050(c), Texas Code of Criminal Procedure.  
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the juvenile being referred to the juvenile justice system (which is where the case would have 

been initiated if filed as truancy) for the elevated offense of "delinquent conduct"99F

100 or even 

jailed under certain circumstances.100F

101 Data suggests that school districts across Texas 

overwhelming utilize the criminal offense of failure to attend school, and not the civil offense of 

truancy, to address student absenteeism. Table 3.A provides additional information. 

 

Table 3.A. 

Comparison of Truancy and Failure to Attend School Filings 
Fiscal Year (FY) CINS Petitions** 

(Truancy) 
Failure to Attend 

School 
Parent Contributing 
to Non-Attendance 

FY 09 923 20,744* 7,680* 
FY 10 893 18,252* 6,499* 
FY 11 560 23,449* 5,785* 
FY 12 561 81,357 62,596 
FY 13 501 80,807 71,201 
FY 14 594 65,585 67,298 

* Data does not include Justice of the Peace courts. 

**Total number of CINS petitions, including truancy. 

    Data provided by the Office of Court Administration as of October 1, 2014 

 

Legislative Initiatives: 

Over the past few legislative sessions, some lawmakers have questioned whether the existing 

policies regarding failure to attend school and truancy provide an appropriate solution to chronic 

absenteeism. Generally, changes have focused on ways to limit court involvement, such as 

truancy prevention measures and diversionary alternatives. While not an exhaustive list, the 

following bulleted sections discuss a few of the most impactful legislative initiatives in the past 

few sessions. The engrossed copies of these bills can be found in Appendices M-P.101F

102 All of 

these proposals passed into law, with the notable exception of Senate Bill 1234, which was 

vetoed by the Governor.102F

103  

100 Section 51.03(a)(2), Texas Family Code. 
101 Article 45.050, Texas Code of Criminal Procedure. 
102 A copy of Senate Bill 393 can be found in Appendix B. 
103 Veto proclamation can be found in Appendix O. 
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Senate Bill 1489 (82nd Session, 2011) - Author: Senator Whitmire/ Sponsor: Rep. Madden: 

• Limits the applicability of failure to attend school to individuals older than 12 and 

younger than 18 years of age. 

• Limits the applicability of truancy to: (1) children 10 years or older, (2) who were alleged 

to have committed the offense before the age of 18, and (3) are subject to compulsory 

school attendance. 

• Provides that a judicial order for truancy cannot exceed 180 days or the length of the 

school year – whichever is longer – and expires at age 18. Allows dispositional orders to 

be modified by a juvenile court at any time within these timeframes. 

• Requires county, justice, and municipal courts to dismiss complaints against individuals 

for failure to attend school if the individual has: (1) successfully complied with all court 

orders; or (2) graduated from high school or obtained a high school equivalency 

certificate. 

• Authorizes county, justice, and municipal courts to waive or reduce any fees or court 

costs previously imposed against individuals for failure to attend school.  

• Requires expunction of records if the individual: (1) complied with all court-ordered 

sanctions; or (2) prior to the age of 21, presents the court with proof of a high school 

diploma or high school equivalency certificate. 

• Prohibits municipal and county governments from creating a juvenile case manager fund 

or imposing fees if they do not employ a case manager. 

• Requires school districts to adopt truancy preventions measures, and requires schools to 

certify those truancy prevention measures used and any special services the student is 

eligible to receive as part of complaint filings. 

• Grants county, municipal, and justice courts access to certain juvenile criminal history 

information maintained as part of the juvenile justice information system. 
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Senate Bill 393 (83rd Session, 2013) - Author: Senator West/ Sponsor: Rep. Tryon Lewis 

and Senate Bill 1114 (83rd Session, 2013) - Author: Senator Whitmire/ Sponsor: Rep. 

Herrero: 

• Requires jurisdictional courts to dismiss school district complaints for failure to attend 

school if they do not provide: (1) a certification of the truancy prevention measures 

attempted and reasons for failure; and (2) whether the student is eligible to receive special 

education services.  

• Since it is a Class C misdemeanor, failure to attend school is included in those offenses 

that: (1) a local juvenile board can authorize law enforcement to dispose of without 

referral to a court; (2) can be disposed of by first offender programs; and (3) can be 

dismissed when probable cause exists that the juvenile lacks capacity.   

  

House Bill 1479 (83rd Session, 2013) - Author: Rep. Villarreal/ Sponsor: Senator Van de 

Putte: 

• Creates a pilot program in Bexar County to establish uniform truancy policies, and 

requires a report by December 1, 2015 on the program's implementation. 

o Establishes a committee composed of appointed members representing courts, 

schools, prosecutors, legislators, and the general public by September 1, 2013. 

o Requires the committee to recommend uniform: (1) processes for filing truancy 

complaints; (2) administrative procedures; and (3) processing deadlines by 

September 1, 2014. In addition to these, the committee is required to recommend 

effective prevention, intervention, and diversionary programs; and establish a 

system for tracking truancy information and sharing between school districts.  

 

Senate Bill 1234 (83rd Session, 2013) - Author: Senator Whitmire/ Sponsor: Rep. Price: 

• Modifies existing statute related to expunction by obtaining a high school equivalency 

certificate to specifically require that certificates comply with State Board of Education 

exams.  

• Modifies statute related to joint employment of juvenile case managers between certain 

entities to also allow these entities to "jointly contribute" to the costs of a case manager. 

Removes school districts from those governmental entities authorized to participate. 
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• Modifies school district authority relating to voluntary enrollment to: (1) prohibit the 

revocation of enrollment on a day the individual is present at school; (2) require a 

warning letter following the third unexcused absence; and (3) allow the use of a behavior 

plan as an alternative to revoking enrollment. 

• Adds the following as voluntary options for truancy prevention measures: (1) warning 

letters; (2) behavior contacts; (3) school-based community service; and (4) referral to 

counseling, community-based services, or other in-school or out-of school services. Also 

requires truancy preventions measures "before" a student has more than 10 absences in a 

six month period. 

• Requires school districts to hire either a "truancy prevention facilitator" or appoint an 

employee to be responsible for truancy prevention measures. 

• Requires Bexar County to adopt uniform truancy policies with input from state and local 

elected officials (language included in House Bill 1479);  

• Modifies failure to attend school to remove "Class C" and caps fines to $100 for the first 

violation, $200 for second, $300 for third, $400 for fourth, and $500 for fifth and 

subsequent violations.   

• Requires that school districts provide proof that both the student and parent contributed to 

the student's absences prior to filing complaints for parent contributing to non-attendance.  

 

Senate Bill 1419 (83rd Session, 2013) - Author: Senator West/ Sponsor: Rep. Tryon Lewis: 

• Allows the use of juvenile case managers in municipal and justice courts without a formal 

court order and expressly authorizes case managers to provide intervention and 

prevention services prior to cases being filed. 

• Adds $2 to the cost of a conviction in municipal and justice courts to fund juvenile case 

manager (JCM) programs. If a city or county already has a JCM program, the $2 will be 

split between the local government and the state. If a local government does not already 

have a JCM program, the entire $2 will be directed to the Governor's Criminal Justice 

Division to be distributed as grants for truancy prevention programs.  
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Issues 

The punishment imposed on juveniles accused of failure to attend school (FTAS) varies greatly 

statewide. Unlike most other Class C misdemeanor offenses – the vast majority being traffic 

tickets, which tend to have penalties based on a standardized fine schedule – the most notable 

factor in determining the punishment for FTAS is where the student resides and where the school 

district is located. In areas with well-developed school-based interventions or court-based 

diversionary programs, students likely receive services to address their absenteeism without ever 

having to pay a fine or appear before a judge. Complaints are dismissed and the child returns to 

the classroom. While in other areas of the state, students are taken into custody, brought before a 

judge, and subjected to stiff monetary penalties – or even jailed when they fail to comply with 

court-ordered sanctions. Students in these instances face life-long and potentially devastating 

criminal repercussions.  

 

These repercussions were the impetus for the Senate Jurisprudence Committee requesting a 

specific interim charge to review the removal of failure to attend school from statute. While not 

specially required by the language of the charge, this report will also briefly discuss alternatives 

to replace it. A study without such a consideration would be incomplete. Also relevant for 

examination is whether certain non-judicial processes should be changed if criminal charges 

were no longer an option. Witness testimony touched on a few of these topics at the October 

23rd hearing on this charge. Overwhelmingly though, witness testimony focused on the removal 

of criminal sanctions for attendance violations, and suggested that criminal penalties be replaced 

by a continuum, whereby most students would receive the appropriate level of services and 

supports to get them back in school without the need to appear before a judge, thus leaving court 

referral as the last resort for only those students who fail to respond to school-based 

interventions.  

 

Use of Non-Judicial Resources: 

Schools and teachers often serve as society's safety net by recognizing children in need of social 

services. In many instances, it is in the school setting that a child's developmental or cognitive 

disability is identified, and it is often the astute teacher that first notices the signs of emotional or 

physical abuse. Today, school administrators, teachers, and ancillary staff are often looked upon 
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to provide services and supports beyond academics. When the school counselor's focus is on 

college readiness and test administration, other personnel act in the counselor's role. Other times, 

school law enforcement or attendance officers are expected to fill this void. As it relates to the 

committee's charge, it is important to review the role these individuals play in the continuum of 

services that help return chronically absent children to the classroom. While it is not the intent of 

this report to mandate effective truancy prevention strategies or assign specific duties to 

personnel, any evaluation of court processes must begin by reviewing existing school-based 

actions as the precursor to court referral for failure to attend school.  

 

According to the Johns Hopkins University study The Importance of Being in School: A Report 

on Absenteeism on the Nation's Public Schools, students who miss school can be divided into 

broad categories: 

• Students who cannot attend school for reasons such as illness, family or work 

responsibilities, housing instability, or involvement with the juvenile justice system. 

• Students who will not attend school due to unsafe conditions, such as bullying or 

harassment. 

• Students who do not attend school because they, or their parents, do not see the value in 

it or are not stopped from missing school.103F

104  

 

Opinions on the success of court intervention in addressing these factors are vastly different. 

School principals assert that court involvement is "the hammer" that motivates students, and 

parents alike, to participate in programs designed to address truancy. Advocates suggest that 

many of the reasons students are truant are social in nature and can be remedied within the 

school setting without costly judicial proceedings. Regardless of opinion on the need for judicial 

involvement to motivate students, the simple fact is adjudicating students for FTAS uses 

taxpayer-funded court resources to address school behaviors. Recognizing this, state statute was 

amended in 2011 to require that school districts attempt to determine the root cause of truancy 

before taking legal actions. Schools are required to undertake truancy prevention measures prior 

104 Balfanz, Robert, and Vaughan Byrnes. The Importance of Being in School: A Report on Absenteeism in the Nation's Public 
Schools. Johns Hopkins University, School of Education, Center for Social Organization of Schools, May 2012. Web. 
<http://new.every1graduates.org/wp-content/uploads/2012/05/FINALChronicAbsenteeismReport_May16.pdf>. 
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to filing complaints; however, schools are given discretion as to the type of interventions these 

entail. Section 25.0915, Texas Education Code only requires that prevention measures "address 

student conduct related to truancy in the school setting" and "minimize the need for referral" to 

court. According to school board representatives, most truancy prevention measures in today's 

schools are "generic, school wide campaigns, not individualized inquiries into the root causes of 

truancy."104F

105 Attempts were made during the 2013 Legislative Session to provide additional 

guidance. Senate Bill 1234 (which was vetoed), proposed graduated sanctions – identical to 

those found in Senate Bill 393105F

106 – as suggested truancy prevention measures. Similar statutory 

changes were recommended during the hearing on this charge, as one witness asserted that the 

use of graduated sanctions would require schools to attempt "evidence-based interventions" prior 

to filing charges.106F

107 Sanctions could include, but are not limited to, warning letters, behavior 

contacts, school-based community service, and referral to community-based or in-school 

counseling. Tiered supports, such as these, emphasize both "equity and continuous 

improvement" and focus on the "whole student" approach – fully addressing both cognitive as 

well as non-cognitive skills."107F

108 Identified best-practices in reducing the need for court referrals 

utilize this two-level approach.108F

109  

 

Testimony revealed that school administrators, judges, and advocates alike support non-punitive, 

non-judicial intervention, such as graduated sanctions, prior to filing FTAS complaints. School-

based inventions have proven successful in building relationships with families in order to help 

students get back into school. Studies suggest that at times these are of particular importance 

because far too often parents are unaware their child is skipping school. In a report by the non-

profit Get Schooled, which obtained data by interviewing over 500 students, almost 42 percent of 

105 Written testimony submitted by Joy Baskin, Texas Association of School Boards at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
106 A summary of Senate Bill 393, 83rd Legislative Session (2013) can be found on page 9 of this report. 
107 Written testimony submitted by Derek Cohen, Texas Public Policy Foundation at Senate Committee on Jurisprudence hearing 
October 23, 2014. On file. 
108 Best Practices in School Discipline to Address Rather than Criminalize Misbehavior. Texas Juvenile Crime Prevention 
Center, College of Juvenile Justice and Psychology, Prairie View A&M University, 2014. Print. On file. 
109 Ibid.  
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students said their parents "never" or "rarely" know when they skip school.109F

110 Yet, questions 

remain as to how best assist students missing school due to no fault of their own.  

 

Many times students with excessive absences are facing bullying, mental or cognitive 

disabilities, lack of clothing or transportation, or other situational impairments. School 

administrators indicate that successful interventions for these students are "broad-based 

collaborations, family involvement, meaningful incentives, involvement of community 

resources, alternative education programs, mentoring, and behavior programs."110F

111 Determining 

the root cause of truancy – whether it be economic hardship, mental health or substance abuse, or 

academic needs – is not an easy task. Even once this finding occurs, providing services may still 

prove difficult. School board representatives assert that in order "for an individualized inquiry to 

translate into improved school attendance, local officials need community-based support services 

for families in need."111F

112 Schools may also need additional time to identify and provide effective 

supports and services.  

 

Mandatory Filing Requirements: 

Current law requires schools to file complaints for failure to attend school or truancy after 10 or 

more absences in six months. Typically, schools send out warning notices to parents after three 

absences in a four week period, but they have limited options available if warning letters, e-

mails, or phone calls are not responded to promptly.112F

113 This is especially true if the school does 

not employ school attendance officers.113F

114 Anecdotal evidence suggests that one of the reasons 

mandatory filing requirements were initially put in place was due to the fact that schools, prior to 

2001, were waiting until students had accrued "hundreds of absences" before complaints were 

110 Skipping to Nowhere. Get Schooled, August 2012. Web. 
<https://ct.global.ssl.fastly.net/media/W1siZiIsIjIwMTQvMDgvMTgvMmEwaXYxMHp6cl9Ta2lwcGluZ1RvTm93aGVyZV9IY
XJ0X1Jlc2VhcmNoX3JlcG9ydF9maW5hbC5wZGYiXV0/SkippingToNowhere_Hart_Research_report_final.pdf.pdf?sha=2f5bf
227>. 
111 Written testimony submitted by Christopher Coy, Texas Association of Secondary School Principals at Senate Committee on 
Jurisprudence hearing October 23, 2014. On file. 
112 Written testimony submitted by Joy Baskin, Texas Association of School Boards at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
113 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Joy Baskin, Association of School Boards). 
114 Ibid. 

Interim Report to the 84th Texas Legislature  
Senate Committee on Jurisprudence 

Page 51 
 

                                                           



being filed.1 14F

115 At that point, the student had already missed too much school to get credit for 

class. As a result, Senate Bill 1432 passed establishing the current mandatory filing 

timeframes.115F

116 Certain witnesses, including judges and school officials, asserted that it may be 

appropriate to extend timeframes for schools to file FTAS or truancy complaints beyond those 

currently required in order to give schools more time to work with students, who may be 

receptive to interventions. These sentiments were echoed during workgroup discussions as some 

school representatives suggested existing policies in their district wait beyond those mandated by 

statute, and have proven successful.  

 

Workgroup discussions also called into question the appropriateness of discretionary filings for 

FTAS or truancy. If a complaint is filed after only a month, logic dictates that referral to criminal 

court is the attempted intervention. Of the 323 districts (Texas has over 1000 school districts) 

that reported data to the Texas Education Agency for the 2012-13 school year, 22 percent 

reported that all filings were based on three absences in one month, and over 60 percent reported 

that at least one FTAS complaint was based on the same criteria.116F

117 This data indicates that far 

too many school districts are choosing to pursue criminal charges under the discretionary option, 

and due to the short timeframe involved, are not attempting nationally recognized best practices 

for addressing chronic absenteeism. A report published by the National Center for School 

Engagement identifies these as having: 

• Parental/guardian or family support. 

• A continuum of supports, including incentives or consequences for good and bad 

attendance. 

• Collaboration amount law enforcement, mental health workers, mentors, social service 

providers, and educators.  

115 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Judge Reinaldo Chavez, Dallas County 
Consolidated Truancy Court). 
116 Bill information can be found at 
<http://tlis/BillLookup/BillTextViewer.aspx?BillUrl=/tlisdocs/77R/billtext/html/SB01432F.htm>. 
117 Written testimony submitted by Mary Mergler, Texas Appleseed at Senate Committee on Jurisprudence hearing October 23, 
2014. On file. 
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• Concrete goals, accompanied by good record keeping and on-going evaluations of the 

student's success.117F

118  

 

Juvenile Case Managers: 

Case management prioritizes the specific services an individual needs to overcome adversity.  As 

it relates to court processes, case management assists courts with administering their docket. 

Used primarily to assist juveniles in municipal and justice courts in Texas, case managers help 

judges "make decisions that are in the best interest of the child."118F

119 Legislation initially drafted 

by University of Texas Professor Robert O. Dawson brought the concept of juvenile case 

managers (JCMs) to the forefront in 2001, as municipal and justice courts were being looked 

upon to take a more prominent role in the adjudication of juvenile offenses.119F

120 Two bills – both 

larger initiatives aimed at easing burdens on the juvenile justice system – were passed, allowing 

for the use of JCMs for the first time. Senate Bill 1432 authorized local governments, courts, and 

school districts to employ or jointly employ "truancy case managers," and enabled these entities 

to seek cost reimbursement from the Governor's Office.120F

121 Additionally, House Bill 1118 

specifically authorized municipal and justice courts to employ case managers, but instead of 

allowing for their use only in truancy cases, this bill allows JCMs to assist in all juvenile 

matters.121F

122 In 2003, legislation was passed to consolidate these statutes; however, without a 

guaranteed revenue source, these programs were scarce until 2005. House Bill 1575 – also a 

larger juvenile justice measure – allows local governments, with juvenile case manager 

programs, to charge an additional $5 cost on municipal and justice court convictions and 

specifically instructed that JCM funds be used in relation to failure to attend school cases.122F

123 

118 National Center for School Engagement. Web. October 1, 2014. 
<http://www.schoolengagement.org/truancypreventionregistry/admin/resources/resources/40.pdf>. 
119 Texas Municipal Courts Education Center. JCM FAQs. Web. November 1, 2014. 
<http://www.tmcec.com/programs/jcm/jcm_faqs/>. 
120 Turner, Ryan Kellus. Juvenile Case Managers in Texas: The First Decade. The Recorder: The Journal of the Texas Municipal 
Courts Association, March 2012. Web. 
<http://tmcec.com/public/files/File/The%20Recorder/2012/Recorder%20Vol.%2021%20No%202.pdf>. 
121 Bill information can be found at 
<http://tlis/BillLookup/BillTextViewer.aspx?BillUrl=/tlisdocs/77R/billtext/html/SB01432F.htm>. 
122 Bill information can be found at 
<http://tlis/BillLookup/BillTextViewer.aspx?BillUrl=/tlisdocs/77R/billtext/html/HB01118F.htm>. 
123 Bill information can be found at 
<http://tlis/tlisdocs/79R/billtext/pdf/HB01575F.pdf?lastUpdate=20050528000000#navpanes=0>. 
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Prior to 2013, juvenile case managers could only become involved or provide services after a 

court complaint was filed.   

 

Recognizing the need for interventions prior to court referrals – in the context of all juvenile 

school offenses and not just attendance matters – lawmakers in 2013 passed Senate Bill 393, 

which provided a means for schools and other entities to utilize juvenile case managers before 

complaints are filed. During the same session, Senate Bill 1419 was also passed to provide 

additional revenue for these programs.123F

124 This bill added $2 to the cost of a conviction in 

municipal and justice courts, with the proceeds split between the local government and the state 

if a JCM program was already in place. If the local JCM program was not in existence, the entire 

$2 was directed to the Governor's Criminal Justice Division for distribution as truancy 

prevention grants. The money was to be targeted to smaller, rural areas, which are unable to 

generate revenue locally due to a low volume of convictions. Unfortunately, budgetary processes 

– whereby those funds that are not exclusively exempted are utilized to certify the budget – have 

hindered the pool of money generated by Senate Bill 1419 from being provided to the Office of 

the Governor for distribution. Providing resources, such as those already envisioned in Senate 

Bill 1419, may incentivize more local juvenile case manager programs without imposing new 

fees or passing additional laws.  

 

The overwhelming consensus at the October 23rd hearing was that juvenile case manager 

programs have proven successful, as numerous witnesses testified about the benefits these 

programs provide. The City of Houston operates the largest JCM program in the state, with 

approximately 19 case managers, and provides campus-based and court-based services that focus 

on rehabilitation instead of punitive measures.124F

125 Since 2009, the program has had over 4000 

referrals from 22 campuses, and during the past two school years has accomplished a 99 percent 

compliance rate, with less than one percent of students referred to court for failure to attend 

school.125F

126 Another local program administered by Judge Susan Stegg, Justice of the Peace in 

124 A copy of Senate Bill 1419 can be found in Appendix P. 
125  Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Catherine Summers, Houston Municipal Courts 
Department). 
126 Ibid. 
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Travis County, utilizes social work candidates from the University of Texas and Texas State 

University – overseen by a senior juvenile case manager – to provide supports and services, 

including weekly monitoring visits and participation in counseling sessions.126F

127 Exit data between 

August 2011 and June 2013 indicates that 56 percent of students successfully completed the 

program, and another eight percent exited the program because they either received a high school 

diploma or GED.127F

128 Juvenile case manager programs also result in improved attendance. Judge 

David Cobos, Justice of the Peace in Midland County and designated Midland ISD "truancy 

judge," received a grant in 1999 to create one of the state's first case manager programs.128F

129 The 

Justice Court Alternative Sentencing/ Teen Leadership program has had a positive impact 

decreasing dropout rates from 16.1 percent in 2007 to 9.9 percent in 2012.129F

130 

 

Use of Criminal Complaints: 

The ability to file criminal charges against a student for excessive absences was added to statute 

in 1993. House Bill 681 made changes to "permit a juvenile court to generally waive 

jurisdiction" on truancy cases, and "grant[ed] further enforcement powers to a JP" including 

"making the failure to attend a Class C misdemeanor."130F

131 No change was made at that time to 

remove the ability of schools to file CINS truancy petitions. It can only be surmised – since no 

precise explanation exists – that the intent of the Texas Legislature was to give local jurisdictions 

the option whether to use the juvenile or criminal statute. Within the same timeframe, statute was 

also amended to transfer all Class C misdemeanor cases involving juveniles to municipal and 

justice courts.131F

132 This included civil CINS truancy cases, which could be transferred from 

juvenile courts to municipal and justice courts with permission.  

 

127 Written testimony submitted by Judge Susan Steeg, Travis County, Justice of the Peace, Pct. 3 at Senate Committee on 
Jurisprudence hearing October 23, 2014. On file. 
128 Ibid. 
129 Written testimony submitted by Judge David Cobos, Justice of the Peace and Constables Association of Texas at Senate 
Committee on Jurisprudence hearing October 23, 2014. On file. 
130 Ibid. 
131 Bill Analysis, House Bill 681, 73rd Regular Session (1993). Found at 
<http://www.lrl.state.tx.us/legis/billSearch/text.cfm?legSession=73-
0&billtypeDetail=HB&billNumberDetail=681&billSuffixDetail=&startRow=1&IDlist=&unClicklist=&number=100>. 
132 Turner, Ryan Kellus. School Attendance Issues in Municipal and Justice Court. Presented to Juvenile Law Conference, 
February 28, 2002. Web. <http://www.juvenilelaw.org/Articles/SchoolAttendanceIssues.pdf>. 
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Prior to 2001, the scenario existed whereby municipal, justice, and certain county courts could 

adjudicate school attendance offenses as CINS truancy – a civil matter – or failure to attend 

school – a criminal matter.132F

133 Following an interim workgroup of the Senate Education 

Committee, Senate Bill 1432 was passed mandating that schools re-file CINS truancy cases as 

separate failure to attend school cases.133F

134 It was deemed inappropriate, at that time, to require 

judges in municipal, justice, and certain county courts to learn both criminal and civil 

procedures.134F

135 Today, juvenile courts have exclusive jurisdiction over failure to attend school but 

rarely adjudicate these cases. In counties with a population greater than 100,000, juvenile courts 

can waive jurisdiction and transfer cases to municipal and justice courts – this is happening in 

almost every county in Texas.135F

136 School attendance violations are almost exclusively addressed 

in adult criminal courts. Table 3.A, provided in a previous section, supports this analysis. A 

diagram of court jurisdictions for CINS truancy and failure to attend school can be found in 

Appendix Q. 

 

In recent years, the practice of filing criminal charges for excessive absences has drawn 

increased scrutiny. Lawmakers, judges, and advocates have questioned whether criminal 

sanctions should be levied against students for missing school. Negative media attention has also 

focused on several cases. Lawsuits against two populous Texas counties were also filed alleging 

civil rights violations for practices resulting in students serving jail time. While the examples 

provided in the following bulleted sections may be viewed by some as the extreme end of the 

spectrum, the fact that they exist at all likely bolsters claims that the existing system is broken.  

 

• In July 2010, the American Civil Liberties Union (ACLU) of Texas filed suit on behalf of 

two teens in Hidalgo County – one who was jailed for 18 days for failure to pay $1000, 

and one who was jailed for 100 days for failure to pay $10,000 – in fines assessed for 

failure to attend school. The ACLU lawsuit, which was upheld by a U.S. District Court, 

133 Turner, Ryan Kellus. School Attendance Issues in Municipal and Justice Court. Presented to Juvenile Law Conference, 
February 28, 2002. Web. <http://www.juvenilelaw.org/Articles/SchoolAttendanceIssues.pdf>. 
134 Ibid. 
135 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Ryan Kellus Turner, Texas Municipal Courts 
Education Center). 
136 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of David Slayton, Office of Court Administration). 
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alleged that at no point had the justice of the peace in either case made a determination of 

the individual’s ability to pay fines or provided alternative statutory means to address 

payment, such as community service or payment plans, before ordering the individuals to 

go to jail. The lawsuit also alleged that prior to 2009, 150 teens had served jail time in 

Hidalgo County for non-payment of fines.136F

137  

 

• In May 2012, an 11th grade student was ordered to pay a $100 fine and jailed for 24 

hours in Montgomery County for contempt of court for additional absences following a 

FTAS charge. Although contempt proceedings were dismissed, the case brought national 

attention to the fact that a 17 year old honors student, who was working two jobs to 

support her siblings following her parent’s divorce, could be jailed for missing too much 

school.137F

138  

 

• In June 2013, Texas Appleseed, Disability Rights Texas, and the National Center for 

Youth Law filed suit on behalf of students in the Dallas, Garland, Mesquite, and 

Richardson school districts adjudicated for failure to attend school in the Dallas County 

Consolidated Truancy Court. The lawsuit alleges that this court prosecutes the highest 

number of students – more than 36,000 in 2012 – and does so through a system that, 

among other allegations, automatically “pushes” students to court using a computerized 

system, does not provide access to an attorney or advocate, coerces youth into “guilty” 

pleas, and takes children into handcuffed custody to the county’s juvenile detention 

center.138F

139 Data compiled by Texas Appleseed indicates that in the 2012-13 school year, 

approximately 5000 warrants were issued and over 1700 served.139F

140 Additionally, 270 

youths were placed into direct contact with the Dallas County Juvenile Department and 

137 Press Release. American Civil Liberties Union of Texas. July 27, 2010. Web. 
<http://www.aclutx.org/documents/truancycasebackground.pdf>. 
138 "Texas honor student jailed for truancy likely spent night with 'hard-care' criminals." Fox News. May 29, 2012. Web. 
<http://www.foxnews.com/us/2012/05/28/texas-honor-student-jailed-for-missing-too-much-school/>. 
139 Letter to United States Department of Justice from Disability Rights Texas, Texas Appleseed, and National Center for Youth 
Law. Print. On file. 
140 Fowler, Deborah. Criminalization of Truancy in Texas: Prosecution of "Failure to Attend School" in Adult Criminal Courts. 
Texas Appleseed. Web. October 1, 2014. 
<http://texasappleseed.net/index.php?option=com_docman&task=doc_download&gid=934&Itemid=>. 
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another 67 students were jailed or detained.140F

141 The complaint is still under investigation 

by the U.S. Department of Education and the U.S. Department of Justice. 

 

Critics point to the fact that the juvenile system was specifically put in place to avoid the types of 

punitive punishments these stories exemplify, and that the use of criminal courts to adjudicate 

children inherently lead to these types of scenarios. Truancy courts have been referred to as the 

"traffic courts of public education."141F

142 While certainly not true of all courts, the fact remains  

that the primary punishment for failure to attend school – similar to a traffic ticket – is a fine. 

These penalties are contrary to conventional wisdom, which is that children – because they are 

not able to earn a living or be lawfully employed – are indigent. While some judges note that 

punitive fines may occasionally serve as a deterrent to some students – those that voluntarily 

miss school – they only serve as greater impediments to school attendance for students facing 

social, mental health, illness, or economic difficulties.142F

143  

 

Lack of Juvenile Protections: 

The juvenile system affords many protections against the punitive punishments found in adult 

criminal courts. These include, but are not limited to, confidentiality protections and court-

appointed lawyers. Although the requirement to provide counsel has long been established as 

part of judicial proceedings, House Bill 1318, which passed in 2013, now requires that juvenile 

courts appoint counsel within a reasonable time prior to the first detention hearing. 143F

144  This is 

not the case for juveniles facing charges for excessive absences. Children accused of failure to 

attend school are not afforded a lawyer in municipal and justices courts, thus many often plead 

"guilty" or "no contest" without the advice of counsel.144F

145 Also, while state statutes have been 

141 Fowler, Deborah. Criminalization of Truancy in Texas: Prosecution of "Failure to Attend School" in Adult Criminal Courts. 
Texas Appleseed. Web. October 1, 2014. 
<http://texasappleseed.net/index.php?option=com_docman&task=doc_download&gid=934&Itemid=>. 
142 Fuentes, Annette. The Truancy Trap. The Atlantic. September 5, 2012. Web. 
<http://www.theatlantic.com/national/archive/2012/09/the-truancy-trap/261937/>. 
143 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Judge John Bull, City of San Antonio Truancy 
Committee). 
144 Bill information can be found at 
<http://tlis/tlisdocs/83R/billtext/pdf/HB01318F.pdf?lastUpdate=20130521203106#navpanes=0>. 
145 Written testimony submitted by Mary Mergler, Texas Appleseed at Senate Committee on Jurisprudence hearing October 23, 
2014. On file. 
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amended to afford juveniles in municipal and justice courts additional confidentiality protections 

upon charges being filed, many advocates suggest these protections are still inadequate. Article 

45.055, Texas Code of Criminal Procedure allows individuals, upon the age of 18, to apply for 

an expunction of records pertaining to failure to attend school if they have only been convicted 

once. Additionally, judges are required to provide an automatic expunction of records, regardless 

of conviction, if the individual as complied with all court orders and has either graduated from 

high school or received an equivalency certificate, before 21 years of age. Unfortunately, 

expunctions and orders of non-disclosure can be cumbersome and costly. Most students "do not 

file the paperwork" in order to have their records destroyed or seek confidentiality protections 

once they comply with court ordered sanctions.145F

146  

 

Criminal versus Civil Proceedings: 

It is important to note that many courts and schools do not rely on criminal charges as their first 

measure of intervention. The workgroup process revealed many examples of judges and school 

administrators who agreed that criminal penalties should be the last resort. However, many 

schools assert that court sanctions are necessary. Schools surveyed by the Texas Association of 

School Boards suggested a consensus that "going before a judge" is beneficial in some 

instances.146F

147 School representatives testified they need "the hammer" to motivate students when 

they do not respond to other interventions.147F

148 Judges echoed this sentiment.148F

149  

 

Keeping this in mind, alternatives were suggested by the committee whereby those courts with 

existing jurisdiction over failure to attend school – municipal, justice, and certain county courts – 

would be given jurisdiction over CINS truancy cases. Schools would still have a chance for 

judicial remedy but juveniles would no longer be subject to the punitive sanctions that 

accompany criminal proceedings. Certain witnesses cautioned that these proposals could revert 

146 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Judge Reinaldo Chavez, Dallas County 
Consolidated Truancy Court). 
147 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Joy Baskin, Texas Association of School 
Boards). 
148 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Christopher Coy, Texas Association of 
Secondary School Principals). 
149 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Judge David Cobos,  Justice of the Peace and                                
Constables Association of Texas). 
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some judicial functions to the way they were prior to 2001, when the Legislature decided it was 

in the best interest of the state to remove civil attendance proceedings from the jurisdiction of 

municipal and justice courts.149F

150 In addition, "[m]unicipal judges and justices of the peace may 

oppose moving away from a criminal adjudication model unless a civil adjudication model 

encompasses meaningful consequences for noncompliance with school attendance orders."150F

151  

 

Other States: 

The bottom line is that a drop in attendance costs schools money because districts receive an 

allotment of state funds based on the average daily attendance in the classroom. Excessive 

absences jeopardize these funds. When attendance at San Antonio’s three largest school districts 

dropped to 57 percent, single-day attendance losses cost those districts between $500,000 and 

$1.4 million.151F

152 Regardless of this fact, strong evidence suggests that policy-makers are 

interested in changing or eliminating criminal sanctions for school-related matters. This is 

evidenced by acts during the 83rd Legislative Session (2013), which saw bills requiring school-

based alternatives for certain behaviors once deemed criminal in nature. If failure to attend 

school is removed from statute when the Texas Legislature convenes in 2015, additional 

consideration may need to be given to arguments that suggest court intervention – whether civil 

or criminal – are beneficial in limited instances. Left with nothing other than anecdotal stories 

regarding the best approach to address chronic absenteeism, members of the Senate 

Jurisprudence Committee requested additional data to make an informed decision.  

 

Quite a few questions at the Senate Jurisprudence hearing focused on how other states address 

truancy. Comparison data between those states that adjudicate truancy as a civil matter and those 

that use criminal sanctions was also specifically requested. Unfortunately, these comparisons are 

difficult because Texas is only one of two states that pursues criminal prosecutions against 

juveniles for unexcused absences. Texas is also an outlier in truancy prosecutions, making a 

150 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Ryan Kellus Turner, Texas Municipal Courts 
Education Center). 
151 Written testimony submitted by Ryan Kellus Turner, Texas Municipal Courts Education Center at Senate Committee on 
Jurisprudence hearing October 23, 2014. On file. 
152 Padilla, Gloria. "New truancy plan should boost bottom line." San Antonio Express News. July 18, 2014. Web. 
<http://www.mysanantonio.com/opinion/columnists/gloria_padilla/article/New-truancy-plan-should-boost-bottom-line-
5631383.php>. 
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state-by-state comparison virtually impossible.152F

153 An analysis on the effectiveness of the Texas 

model – prosecuting failure to attend school as a criminal offense – on graduation and dropout 

rates is also not possible. Unfortunately, as illustrated by Table 3.B, the data needed for an 

effective analysis is either incomplete, inaccurately reported, or is entirely lacking.  
 

Table 3.B. 

Comparison of Truancy Filings and Statewide Graduation/ 
Drop-out Rates: 1995 - 2014 

Class Year FTAS Charges 
Filed (with Fine 

Assessed)* 

FTAS Charges 
Filed ** 

Graduation 
Rate (Percent) 

Drop-out Rate 
(Percent) † 

1995 - 96 ----- ----- 74.5 12.1 
1996 - 97 ----- ----- 77.1 9.9 
1997 - 98 ----- ----- 78.7 8.9 
1998 - 99 ----- ----- 79.5 8.5 

    1999 - 2000 ----- 83,678 80.7 7.2 
2000 - 01 ----- 86,026 81.1 6.2 
2001 - 02 ----- 91,716 82.8 5.0 
2002 - 03 ----- 113,191 84.2 4.5 
2003 - 04 ----- 124,251 84.6 3.9 
2004 - 05 ----- 120,010 84.0 4.3 
2005 - 06 33,103 113,165 80.4 8.8 
2006 - 07 38,508 119,346 78.0 11.4 
2007 - 08 46,203 81,461 79.1 10.5 
2008 - 09 50,194 85,565 80.6 9.4 
2009 - 10 53,281 68,224 84.3 7.3 
2010 - 11 46,353 83,678 85.9 6.8 
2011 - 12 42,963 86,026 87.7 6.3 
2012 - 13 40,080 91,716 ----- ----- 
2013 - 14 32,243 113,191 ----- ----- 

* Texas Education Agency. Truancy data collected through PEIMS. Data is not available prior to No Child Left 
Behind Act in 2003. 

** Office of Court Administration. FTAS Filings in Justice and Municipal Courts. Data is not available prior to 
1999; data is not available from justice courts prior to 2004. 

† As a result of adoption of the national dropout definition in 2005-06, annual dropout rates for 2004-05 and prior 
school years are not comparable to rates for 2005-06 and beyond. 
 Data compiled using reports published by the Texas Education Agency and Office of Court Administration. On file. 

153 Written testimony submitted by Mary Mergler, Texas Appleseed at Senate Committee on Jurisprudence hearing October 23, 
2014. On file. 
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The data needed to analyze the effectiveness of failure to attend school is maintained by different 

systems within different state agencies. The Office of Court Administration (OCA) maintains 

court filings, but as indicated, has only been collecting data from justice courts – where most 

FTAS cases are adjudicated – since 2004. The Texas Education Agency (TEA) tracks court 

filings as well but through the Public Education Information Management System or PEIMS. 

There are clear discrepancies between the data reported to OCA by the courts and the data 

reported to TEA by school districts. Also complicating matters is the fact that the State of Texas 

began providing additional resources to schools in 2003 specifically for truancy and dropout 

prevention. Logic dictates these funds and programs had an impact on graduation rates and 

highlights the fact that assumptions cannot be made just by comparing FTAS filings and 

graduation rates alone. 

 

Since an effective analysis is not possible due to limitations on data, the ability of the committee 

to derive any conclusions on the public policy benefits of criminal complaints is limited. Instead, 

this report will rely on the assessments of hearing witnesses. According to Texas Appleseed, 

there is limited data to demonstrate that FTAS filings translate to improved student 

attendance.153F

154 A similar sentiment was echoed by the witness from the Texas Public Policy 

Foundation, who testified that empirical studies do not suggest that "criminal justice-based" 

interventions are effective.154F

155 Both of these organizations have devoted many years and staff 

research hours studying the impact of criminal sanctions on juvenile behaviors. A cursory review 

of nationwide trends suggests that many states are revamping approaches to provide additional 

school-based supports prior to punitive measures – such as initiating court complaints or referring 

children to out-of-school suspension for excessive absences – supports the conclusions drawn by 

both of these groups. 

 

However, assessment efforts for the purpose of recommending comprehensive policy changes to 

the 84th Texas Legislature (2015) are complicated. Research indicates that specific truancy 

154 Written testimony submitted by Mary Mergler, Texas Appleseed at Senate Committee on Jurisprudence hearing October 23, 
2014. On file. 
155 Written testimony submitted by Derek Cohen, Texas Public Policy Foundation at Senate Committee on Jurisprudence hearing 
October 23, 2014. On file. 

Interim Report to the 84th Texas Legislature  
Senate Committee on Jurisprudence 

Page 62 
 

                                                           



interventions and programs are not typically statewide in nature, but are instead, locally based. 

According to a report released by the American Association of School Administrators, six states 

including Texas have recently amended statutes to address referrals to juvenile and truancy 

courts.155F

156 Unfortunately, statewide initiatives tend to be general proposals, similar to one passed 

by the Colorado General Assembly in 2013, which amended statute to require that school 

districts "employ best practices and research-based strategies" prior to referring children to court 

for "habitual absences," and stressed that court proceedings should be a "last resort approach" 

after interventions have been tried. Examples of successful policy suggestions can instead be 

found by reviewing local initiatives. Some are discussed in the following bulleted sections: 

• Beginning in 2009, school officials in Rapides Parish, Louisiana began a program 

intended to reduce truancy referrals to the Families in Need of Services (FINS) program 

(a subset of the juvenile court system) by requiring that schools provide and document 

interventions prior to court referral. Interventions must specifically: (1) verbally notify 

the child's parent that the child is at-risk for referral to court; and (2) include a referral to 

either a behavioral strategist or a "designated disciplinarian." Additionally, attempts are 

made to connect the student’s family with the appropriate services even if official court 

proceedings are not initiated. Results show that this approach successfully dropped FINS 

referrals by 40 percent, and decreased the number of court filings by 50 percent.156F

157  

• A program in Clark County, Washington enrolls students that skip school into the 

Truancy Project. This program utilizes nationally recognized mental health screenings to 

identify necessary supports and services. Home visits by school personnel or attendance 

officers are used to monitor compliance. This program has reduced referrals to court from 

40 percent during the 2008-09 school year to 10 percent during the 2011-12 school 

year.157F

158 

156 These states include Colorado, Delaware, Utah, Washington, and West Virginia. American Association of School 
Administrators. Winter 2014 Edition: Legislative Trends Report. Web. November 1, 2014. 
<http://www.aasa.org/uploadedFiles/Policy_and_Advocacy/discipline_compendium.pdf>. 
157 Salsich, Annie, and Jennifer Trone. From Courts to Communities: The Right Response to Truancy, Running Away, and Other 
Status Offenses. The Vera Institute of Justice, December 2013. Web. 
<http://www.vera.org/sites/default/files/resources/downloads/from-courts-to-communities-response-to-status-offenses-v2.pdf>. 
and Baton Rouge Government Website. Juvenile Services. Web. November 1, 2014. <https://brgov.com/dept/juvenile/fins.htm>. 
158 Ibid. 
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• The WilCo's B.E.S.T. program in Williamson County, Texas – a collaboration between 

community partners, including local juvenile services, school districts, justice courts, and 

local social service providers – has successfully reduced the number of students referred 

to court from participating school districts from 308 students in 2009 to 150 students in 

2012. Students referred to the program are provided with an individualized action plan, 

which can include referral to a social services agency or mental health provider. Students 

are also tracked weekly by volunteer case managers to ensure completion of intervention 

efforts.158F

159  

• Waco Independent School District's Suspending Kids to School Initiative reduced court 

referrals by 54 percent in its first year through an approach that uses both a student court 

and Saturday classes to bring together the student and their parent. This program also 

serves as a conduit whereby students in need of additional services, such as counseling, 

transportation, or clothing, are referred to the appropriate local service provider.159F

160 

• Northside ISD in San Antonio, Texas has also taken advantage of diversionary programs 

and juvenile case managers to address chronic absenteeism. With over 100,000 students 

on 112 campuses, the district provided interventions to 17,000 students during the 2012-

13 school year. This timeframe not only showed reduced failure to attend school case 

filings, data also indicates that attendance was at an all-time high – 95.6 percent.160F

161  

 

Committee Hearing 

The Senate Committee on Jurisprudence took invited and public testimony on October 23, 2014 

in Austin.161F

162 Invited witnesses included representatives from jurisdictional courts, educational 

organizations, and advocacy groups. Testimony overwhelming focused on means to address 

truancy through intervention and prevention, as numerous witnesses highlighted that criminal 

filings for excessive absences should only be used as a last resort. Some witnesses called for 

159 Written testimony submitted by Mary Mergler, Texas Appleseed at Senate Committee on Jurisprudence hearing October 23, 
2014. On file. 
160 Ibid.  
161 Padilla, Gloria. "New truancy plan should boost bottom line." San Antonio Express News. July 18, 2014. Web. 
<http://www.mysanantonio.com/opinion/columnists/gloria_padilla/article/New-truancy-plan-should-boost-bottom-line-
5631383.php>. 
162 A video of the October 23, 2014 hearing can be accessed at http://www.senate.state.tx.us/75r/senate/commit/c550/c550.htm. 
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increased school and community resources for students that are truant as a result of personal or 

family circumstances, while others stressed a need for additional alternatives if students refuse to 

comply with school-based interventions or other court-based sanctions.  

 

Representatives from the Office of Court Administration and school boards provided the 

committee members with an overview of relevant statutory provisions related to compulsory 

school attendance and the mandatory aspect of filing complaints for failure to attend school or 

petitions for truancy. Historical background relevant to these topics was also explained. 

Witnesses representing jurisdictional courts – justice courts, municipal courts, as well as the 

Dallas County Unified Truancy court – cautioned consideration of proposals intended to remove 

the criminal nature of failure to attend school. School principals expressed ambivalence 

regarding the nature of the complaint – civil versus criminal – and testified that future proposals 

should continue to utilize judicial resources as a last resort, if other interventions fail. All focused 

on keeping students in the classroom above all else. The final panel of invited witnesses 

discussed alternatives to the existing manner in which excessive absences are dealt with in 

Texas, including advocating for the removal of the offense of failure to attend school from 

statute. Witnesses discussed specific proposals that have proven successful in reducing the need 

for court filings in some parts of the state, and highlighted that similar programs could be 

initiated statewide. Specific data in regards to interventions being utilized in Bexar County, as a 

result of House Bill 1479, were also identified. A workgroup was formed to assist Senate staff 

with developing recommendations. 

 

The Jurisprudence Committee workgroup on failure to attend school met on November 7, 2014 

in Austin. Discussions were very similar to those at the committee hearing – with school 

representatives expressing concerns that moving away from the status quo may negatively 

impact attendance rates. Advocacy groups stressed the ineffectiveness and negative 

consequences associated with the existing criminal offense. Little consensus was reached 

specifically in regards to removing failure to attend school from the Texas Education Code, as is 

the charge of the committee. However, it was agreed upon by the vast majority of individuals in 

attendance that it would be in the state’s best interest to: (1) remove the ability for schools to file 

discretionary – three absences in a month – charges, except in very limited circumstances; (2) 
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allow school districts to delay filing complaints – or extend the 10 absences in six months – 

mandatory filing requirement for excessive absences if meaningful interventions are being 

attempted and proving successful; and (3) court referrals – whether civil or criminal – should be 

a last resort option if students are not responding to school-based interventions or other 

recognized best practices.  
 

Recommendations 

3.1 Amendment should be made to Section 25.0915, Education Code (Truancy Prevention 

Measures) to require school districts adopt policies establishing progressive, graduated sanctions 

– similar to those established in Senate Bill 393 (83rd Legislature, 2013) – prior to filing 

complaints for excessive school absences.    

 

3.2 The 84th Legislature should amend Section 25.0951, Texas Education Code – which requires 

that schools file complaints against students absent 10 or more days or parts of days without 

excuse for truancy (Section 51.03(b)(2), Texas Family Code) or failure to attend school (Section 

25.094, Texas Education Code) – to provide additional latitude to delay filing complaints if 

intervention and truancy prevention strategies are proving successful. School districts shall adopt 

intervention and truancy prevention strategies as part of the student code of conduct (Section 

37.001, Texas Education Code). 

 

3.3 There are discrepancies between the number of court referrals for truancy and failure to 

attend school reported by school districts to the Texas Education Agency and those reported by 

courts to the Office of Court Administration. The Texas Education Agency should modify 

existing practices to ensure that school districts are accurately reporting data regarding judicial 

filings for truancy and failure to attend school as part of the Public Education Information 

Management System (PEIMS). 

 

3.4 The 84th Texas Legislature should ensure that the revenue generated by Senate Bill 1419 

(83rd Legislature, 2013) is maintained in its own GR-D account and no longer subject to funds 

consolidation. Instead of being swept for certification of the budget, all revenue collected as a 

result of Senate Bill 1419 should be used for its intended purpose – state and local juvenile case 
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manager programs – and no longer diverted. The Office of Court Administration should develop 

additional measures in order to ensure that those local governments collecting juvenile case 

manager funds – under Article 102.015 or Article 102.0174, Texas Code of Criminal Procedure 

– are doing so in accordance with statutory mandates.  

 

3.5 Relevant statutory provisions granting school districts discretionary – 3 absences in a month 

– authority to file complaints (Sec. 25.0951(b), Texas Education Code) against students for 

failure to attend school (Section 25.094, Texas Education Code) in Texas criminal courts should 

be repealed by the 84th Texas Legislature. 

 

3.6 Statutory provisions relating to the prosecution of failure to attend school (Section 25.094, 

Texas Education Code) in Texas criminal courts should be repealed. In lieu of criminal 

complaints, the 84th Texas Legislature should evaluate proposals that expand the judicial 

jurisdictions that can be referred CINS truancy (Section 51.03(b)(2), Texas Family Code) 

petitions as a means to address chronic absenteeism within those schools subject to compulsory 

school attendance.  

 

3.7 The 84th Texas Legislature should modify all relevant statutes to ensure that all juvenile 

records, resulting from truancy (Section 51.03(b)(2), Texas Family Code) or failure to attend 

school (Section 25.094, Texas Education Code) judicial proceedings are expunged upon the age 

of 18. Appropriate judicial authority should be granted in order to effectuate the expunction of all 

juvenile records in relation to truancy or failure to attend school.  
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Background 

Many states, including Texas, have come to realize the benefit of allowing certain defendants – 

particularly those convicted of low-level, non-violent offenses – to remain in the community 

instead of serving time in local jails or state prisons. In the hopes of giving these individuals a 

second chance, and recognizing the costs savings associated with community placement, state 

statute provides an opportunity for deferred adjudication. Additionally, statute provides a means 

for certain individuals – after a defined period of time and without additional arrests – to keep 

records associated with bad acts from the general public. In authorizing orders of non-disclosure, 

the Texas Legislature recognized that a criminal history can preclude individuals from obtaining 

employment or other opportunities, without hindering the ability of law enforcement and 

prosecutors to share data as necessary. The Texas Legislature also recognized that it is in the 

public interest, in very specific instances, to destroy criminal history information that does not 

result in a conviction. Expunctions, while limited, provide a means for individuals to completely 

erase evidence of an arrest.  

 

Deferred Adjudication: 

What is commonly referred to as probation – where an individual is allowed to serve out all or 

part of a defined sentence in the community, instead of jail, under supervision of the court – is 

called "community supervision" in Texas. Judges can place certain defendants162F

163 on community 

supervision without a finding of guilt, or by suspending all or part of an imposed sentence.163F

164 

When placing an individual on community supervision, a judge can attach certain “conditions,” 

such as electronic monitoring, drug and alcohol tests for DWI cases, or restricted contact with 

children in abuse and sex-related offenses. Upon violation of any of these conditions, a judge is 

authorized to revoke community supervision and impose any punishment allowed by law.164F

165  

 

"Deferred adjudication" community supervision is outlined in Article 42.12, Section 5, Texas 

Code of Criminal Procedure. One notable difference between deferred adjudication and regular 

163 Offenses in which community supervision is prohibited are listed in Article 42.12, Texas Code of Criminal Procedure, Section 
3g, and are limited by Section 3(e) of the same statute. 
164 Procedures associated with community supervision can be found in Article 42.12, Texas Code of Criminal Procedure. 
165 Article 42.12, Section 10, Texas Code of Criminal Procedure.  
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community supervision is that deferred adjudication takes place without a finding of guilt or 

innocence. In these situations a plea is entered by the defendant but all further proceedings are 

deferred until a point in time – up to 10 years for felony offenses and two years for misdemeanor 

cases – as determined by the judge.165F

166 Similar to regular community supervision, defendants 

placed on deferred adjudication must comply with judicial orders and other conditions or risk jail 

time. A judge may grant a deferred adjudication – subject to the restrictions on community 

supervision – to any defendant charged with a misdemeanor offense, other than driving, flying, 

or boating while intoxicated; and for a felony offense other than:  

• Driving, flying, or boating while intoxicated;  

• Intoxication assault;  

• Intoxication manslaughter;  

• A repeat drug offense enhanced with a drug-free zone finding; and  

• A repeat sex offense (indecency with a child, sexual assault, or aggregated sexual 

assault).166F

167  

 

Orders of Non-Disclosure/ Expunction: 

Two processes exist whereby an individual accused of a crime can restrict access to their 

criminal history background – orders of non-disclosure and expunctions. The primary difference 

between these processes relate to what physically happens with the records in question. An order 

of non-disclosure restricts the access to criminal record information to only statutorily specified 

entities, while an expunction requires the destruction of records related to a case. A brief 

discussion of each is provided in the following paragraphs. Procedures for an order of non-

disclosure – which prohibit "criminal justice agencies from disclosing to the public criminal 

history records information related to an offense" – can be found in Section 411.081, Texas 

Government Code.167F

168 Similar to an expunction, an order of non-disclosure "legally frees" an 

individual from disclosing information about their criminal history in response to questions, such 

166 Written testimony submitted by David Slayton, Office of Court Administration at Senate Committee on Jurisprudence hearing 
October 23, 2014. On file. 
167 Ibid. 
168 Written testimony submitted by Angie Kendall, Texas Department of Public Safety at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
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as those on job applications.168F

169 Individuals eligible to request an order of non-disclosure must: 

(1) have successfully completed court ordered deferred adjudication community supervision; (2) 

waited the statutorily defined period (five years for felonies or two years for certain 

misdemeanors, including certain sexual, disorderly conduct, weapons, and Penal Code offenses); 

and (3) not be convicted or placed on deferred adjudication for another criminal offense, other 

than a traffic offense, between deferred adjudication, dismissal, and discharge.169F

170 Table 4.A lists 

those offenses that preclude individuals from seeking an order of non-disclosure.  

 
Table 4.A. 

Orders of Non-Disclosure: Prohibited Offenses 
Indecency with a child Abandoning/endangering a 

child 
Online solicitation of a minor 

Aggravated kidnapping with 
intent to abuse victim 
sexually 

Repeated violations of bond 
conditions in a family 
violence case 

Continuous sexual abuse of 
young children 

Burglary of a habitation with 
intent to abuse a victim 
sexually 

Stalking Injury to a child or elderly 

Compelling prostitution Aggravated sexual assault Violation of a protective 
order 

Possession/promotion of child 
pornography 

Incest Any offense involving family 
violence 

Unlawful restraint, 
kidnapping or aggravated 
kidnapping of person under 
the age of 17  

Sexual performance by a child Sexual assault 

Capital murder/murder Indecent Exposure Offenses requiring 
registration as a sex offender 

                                     Office of Court Administration written testimony provided October 23, 2014 

 

The Texas Department of Public Safety (DPS) serves as the state's repository of all criminal 

history information. An individual seeking an order of non-disclosure must petition the court that 

placed the individual on deferred adjudication for relief.170F

171 Once this petition is received, the 

169 Written testimony submitted by David Slayton, Office of Court Administration at Senate Committee on Jurisprudence hearing 
October 23, 2014. On file. 
170 Section 411.081(d) and (e), Texas Government Code. 
171 Section 411.081(d). 
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state (prosecutor) may request a hearing on the petition.171F

172 A judge can grant the petition if: (1) 

the individual meets all statutory criteria, and (2) the issuance of an order of non-disclosure is in 

the "best interest of justice.172F

173 Once granted, the clerk of the court is required to notify the 

Department of Public Safety that an order has been granted.173F

174 DPS has within 30 days to notify 

all statutorily required entities to seal relevant criminal history information.174F

175 During the 83rd 

Legislative Session (2013), the Office of Court Administration (OCA) was required to 

promulgate a model form to seek an order of non-disclosure. A copy of this form, including 

instructions, can be found in Appendix R.  

 

Senate Bill 107 - Author: Senator West/ Sponsor: Rep. Eric Johnson:  

• Allows a petition for an order of non-disclosure to be filed electronically or by mail. 

• Requires OCA to proscribe the form for an order of non-disclosure that is sought 

electronically or by mail. 

• Requires all county and district clerk offices that maintain an Internet website to publish 

this form, and provide a web-based link to file an electronic application. 

• Requires the court, on receipt of a petition, to provide notice to the prosecutor and an 

opportunity for a hearing.  

• Requires the court to hold a hearing, except that a hearing is not required if: (1) the state 

does not request a hearing before the 45th day of notice; and (2) the court determines that 

the defendant is entitled to file the petition and the order is in the best interest of justice. 

• Prohibits a court from disclosing to the public any information contained in the court 

records that is the subject of an order of nondisclosure issued under this section.175F

176   

 

While often confused with orders of non-disclosure, expunctions are much less common – likely 

due to restrictions on those individuals who are eligible. Expunctions can only be sought when 

there is not a conviction in a case and are not applicable in cases where deferred adjudication has 

172 Section 411.081(f-1). Texas Government Code. 
173 Ibid. 
174 Section 411.081(g-1). 
175 Section 411.081(g-1b). 
176 A copy of Senate Bill 107 can be found in Appendix S. 
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been completed.176F

177 Individuals, who have received acquittals or pardons, are also eligible in 

certain circumstances.177F

178 Similar to an order of non-disclosure, an expunction is a civil matter 

that must be adjudicated in a trial court. Respondents are given 30 days notice of expunction 

hearings and have the right to appeal the order.178F

179 Upon receiving notice from a court that an 

expunction has been granted, the entity that receives the notification must destroy all files and 

records related to the arrest or return them to the court.179F

180  

 

Issues 

Individuals convicted of a crime face barriers to obtaining employment, receiving an 

occupational license, applying for housing, or seeking public assistance for educational or other 

needs.180F

181 However, state statute recognizes that not all crimes should be bars to employment or 

assistance, and that not all dispositions should be treated equally. This is especially true when an 

arrest results in a non-conviction, or the individual is deemed appropriate to be placed on 

deferred adjudication community supervision. One of the clearest examples of statutory means 

for a second chance is the ability of individuals to erase bad acts from their criminal record 

through either orders of non-disclosure or expunctions. These give individuals accused of certain 

offenses the opportunity for a second chance, and further provide motivation not to commit 

additional crimes. While there are statutory and legal hurdles to obtaining either an order of non-

disclosure or expunction, they still provide relief to many individuals, who would likely be 

unable to seek opportunities in the military or employment, if they did not exist. Unfortunately, 

studies indicate that these remedies are underutilized. According to the Texas Criminal Justice 

Coalition, data maintained by the Office of Court Administration reports that 170,587 cases were 

dismissed in district criminal courts from September 2010 to August 2014, of which over 30,000 

177 Written testimony submitted by Angie Kendall, Texas Department of Public Safety at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
178 Article 55.01(a)(1)(B), Texas Code of Criminal Procedure. 
179 Written testimony submitted by David Slayton, Office of Court Administration at Senate Committee on Jurisprudence hearing 
October 23, 2014. On file. 
180 Ibid. 
181 Written testimony submitted by Elizabeth Henneke,  Texas Criminal Justice Coalition at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
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were drug possession and an additional 3,300 were misdemeanor dismissals.181F

182 By comparison, 

from May 2012 to May 2014, the Department of Public Safety (DPS) only reported 8,842 orders 

of non-disclosure.182F

183  

 

Civil Proceedings: 

Although Texas statutes provide clear guidance regarding those eligible and the parameters for 

seeking either an order of non-disclosure or expunction, problems can still arise when individuals 

attempt to pursue either mechanism, thus making the hiring of an attorney a foregone conclusion 

in many instances. This is because these orders must be sought by filing a legal petition to a civil 

jurisdiction, and are not part of the criminal proceeding that resulted from an arrest. Hiring an 

attorney is an added cost that many individuals cannot afford. A survey of defense attorney 

websites indicates that, on average, costs for legal representation can range from $1000 to $3000. 

Many individuals are hindered from accessing legal relief because of these costs alone. This is 

why during the 83rd Legislative Session (2013), Senate Bill 107 was filed to provide a model 

form to be used by individuals attempting to represent themselves before a court seeking an 

order of non-disclosure.  

 

Table 4.B. 

Office of Court Administration: Senate Bill 107 
 Page Views Average Time Spent 

October 2013 377 2:49 
November 2013 908 3:51 
December 2013 1688 4:01 
January 2014 2777 4:26 
February 2014 2990 4:28 
March 2014 3111 4:17 
April 2014 3185 4:35 
May 2014 3268 4:33 
June 2014 3145 4:38 
July 2014 3761 4:29 

              Data provided by the Office of Court Administration November 2014 

 

182 Written testimony submitted by Elizabeth Henneke,  Texas Criminal Justice Coalition at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
183 Ibid. 
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As Table 4.B indicates, there has been a lot of interest in self-representation for orders of non-

disclosure. However, in addition to the fees charged by attorneys for representation, individuals 

seeking orders of non-disclosure or expunctions also have to pay statutory court costs and filing 

fees, even if they use the promulgated form. The civil filing fees for a petition for non-disclosure 

vary from county to county, but there is a range within which the total filing fee must fall – from 

$225 to $330.183F

184  The fees for filing a civil petition seeking an expunction are the same as the 

fees for the filing of a general civil suit.  As with the petition for an order of nondisclosure, there 

is no set total fee; instead, there is a fee range – from $197 to $302.184F

185 This can also vary from 

county to county. As these numbers indicate, the civil suit to initiate proceedings for orders of 

non-disclosure and expunction are costly. A couple of options were presented at the hearing on 

this charge to help more individuals overcome these hurdles.  

 

Witness testimony recommended attaching the non-disclosure petition to the criminal case file, 

allowing the order to move forward, upon judicial signature, without the need for an additional 

lawsuit or court proceeding.185F

186 However, this proposal may be opposed by prosecutors, who 

historically request input into non-disclosure petitions. Unlike orders of non-disclosure – which 

can be sought when an individual successfully completes deferred adjudication community 

supervision – expunctions can only be sought for qualifying non-conviction dispositions. In 

essence, when a case results in a non-conviction or the individual was acquitted, the offense did 

not occur and therefore, all records associated with the arrest should be removed. Judges could 

be authorized to provide automatic expunctions of arrest records for cases dismissed for reasons 

indicating an absence of probable cause, providing easily obtainable relief for those individuals 

for whom charges were not pursued.186F

187 It would be difficult to find an argument as to why 

individuals under these circumstances should have permanent criminal records for arrests that do 

not result in criminal proceedings, especially if judges were granted final authority for the 

decision. 

184 David Slayton, Office of Court Administration. November 13, 2014. Email to the author. On file. 
185 Ibid. 
186 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Patricia Cummings, Texas Criminal Defense 
Lawyers Association). 
187 Written testimony submitted by Elizabeth Henneke,  Texas Criminal Justice Coalition at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
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Impediments to Confidentiality: 

Affordability is just one of several barriers identified when reviewing existing practices 

involving orders of non-disclosure and expunction. Another prominent impediment may be 

public perception. As many individuals with criminal records are all too aware, even after an 

order of non-disclosure is obtained and a judge requires records sealed, access to criminal history 

information is possible. This is largely due to the fact that today's society is web-based. Once 

information is provided online, it is often impossible for it to be deleted. The scenario exists 

where a county or district clerk has notified the Department of Public Safety that an order of 

non-disclosure or expunction has been granted, and this update has been provided to other 

entities, as statutorily required, but the individual's criminal history information is still 

accessible. This is largely because of the web-based information. It is also the result of the bulk 

sale of criminal history information by private entities.  

 

Multiple state agencies can sell criminal records to private entities in Texas. These include: (1) 

the Department of Public Safety; (2) the Department of Criminal Justice (3) county and district 

clerks; and (4) certain law enforcement agencies.187F

188 If a private entity purchases information 

from a source other than DPS, they may not be notified of any updates reflecting orders of non-

disclosure or expunction.188F

189 Additionally, concerns have been raised in regards to private entities 

selling data to other private entities. While statute is clear that private entities, who disseminate 

criminal history information, must update data in regards to orders of non-disclosure and 

expunction, concerns have been raised that these requirements – as well as other legal 

protections – may not currently encompass what happens to the information once the original 

private entities sells it to another.189F

190  

 

Statutory Interpretations: 

An additional impediment was identified at the October 23rd hearing in regards to existing 

practices in some court jurisdictions, likely the result of incorrect statutory interpretations. As it 

188 Written testimony submitted by Elizabeth Henneke,  Texas Criminal Justice Coalition at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
189 Ibid. 
190 Ibid. 
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relates to records subject to either destruction or non-disclosure, Article 55.01(a), Texas Code of 

Criminal Procedure requires that "all records and files related to the arrest" are to be expunged. 

Similarly, Section 411.081(d), Texas Government Code prohibits the disclosure of all criminal 

history information "related to the offense giving rise to the deferred adjudication." While these 

statutes appear to require that all records associated with an arrest be subject to the order of non-

disclosure or destroyed upon an expunction being granted, the committee was provided with 

testimony that this is not always the case.  

 

Individuals are often arrested for one offense and adjudicated for another – arrested for a higher 

crime and then successfully plea bargained to a lower offense. Defense attorney representatives 

allege that in some instances, anecdotal evidence exists that prosecutors are refusing to allow the 

order of non-disclosure to move forward for the arresting offense even though the individual 

successfully completed the terms of deferred adjudication for the offense that was plea 

bargained.190F

191 This results in –- even after an order of non-disclosure has been sought and granted 

– an individual having an arrest on their criminal record for a higher crime than the one that was 

subject to diversion. Similarly for expunctions, an individual can be arrested for one offense, and 

during that period is subsequently charged with another. In the example provided at the hearing, 

the individual pleads guilty to the initial offense and is convicted. Charges are ultimately 

dropped for the subsequent offense. Defense attorneys allege that some courts have been 

interpreting statute, in these situations, to prohibit the individual from seeking an expunction of 

the second offense because it arose out of an arrest for which the individual was convicted.191F

192   

 

Waiver of Non-Disclosure/ Expunction Rights: 

In January 2014, it was brought to the Jurisprudence Committee's attention that district attorneys 

in certain counties were requiring individuals accused of a crime to waive future rights to seek 

orders of non-disclosure as part of accepting plea agreements. While anecdotal stories indicate 

that several counties currently require such waivers, the committee focused on practices in 

Upshur County since documented proof was provided. Upon confirmation of this practice, a 

191 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Patricia Cummings, Texas Criminal Defense 
Lawyers Association). 
192 Ibid. 
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letter was sent to the Upshur County District Clerk requesting: (1) copies of all waivers of non-

disclosure rights for the preceding three years; (2) the ethnicity of each defendant; and (3) the 

prosecuting attorney.192F

193 Table 4.C provides a breakdown of waivers based on ethnicity and 

gender.  

 

Table 4.C. 

Upshur County: Waiver of Right to File  
Motion for Non-Disclosure 2010-2013 

 Number % Of Total 
 
White Male 47 59% 
Hispanic Male 0 0% 
Black Male 11 14% 
   
White Female 16 20% 
Black Female 4 5% 
Hispanic Female 0 0% 
   
Not Provided 1 2% 

 
Total 79  100% 

            Data compiled from records requested February 14, 2014 
 

Contrary to oral explanations provided – that only serious offenses were resulting in waivers of 

non-disclosure – the records provided revealed that there was very little correlation between the 

seriousness of the offense and the requirement to sign a waiver.193F

194 Defendants accused of a 

litany of offenses – from possession of marijuana to petty theft – were agreeing to waive all 

future rights to non-disclosure. Prosecution witnesses assert that waiver practices often involve 

situations where either: (1) a higher crime is being sought but there are "proof problems" or (2) 

as part of typical negotiations arising out of plea deals.194F

195 According to defense attorney 

witnesses, conditioning plea bargain agreements of the waiver of future rights – whether they are 

193 A copy of this letter can be found in Appendix T. 
194 Copies of waivers on file with the committee. 
195 Senate Committee on Jurisprudence hearing, June 3, 2014 (statement of Shannon Edmonds, Texas District and County                                 
Attorneys Association). 
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non-disclosure of expunction – is coercive.195F

196 Individuals accused of crimes tend to focus solely 

on potential punishment, and therefore do not consider the future implications of waiving rights 

during plea negotiations. One witness at the October 23rd hearing noted, "[t]hese agreements 

exploit the vulnerable position of individuals charged with a crime and should be strictly 

prohibited."196F

197 

 

Committee Hearing 

The Senate Committee on Jurisprudence held a hearing in Austin on June 3, 2014 on practices 

requiring the "forfeiture of future rights to nondisclosure as a condition of plea agreements in 

certain counties;" an additional hearing on this charge was held on October 23, 2014.197F

198 Similar 

witnesses testified in both proceedings. Advocates and defense attorney witnesses called for 

additional avenues to access orders of non-disclosure and expunctions. The prosecution witness 

primarily focused on answering questions, the vast majority of which occurred at the initial 

hearing regarding practices in Upshur County. State agency representatives from the Office of 

Court Administration and the Department of Public Safety provided an overview of existing 

agency practices and provided updates on the automated processes used to track the 

dissemination of criminal history information.  

 

Recommendations 

4.1 The 84th Texas Legislature should amend appropriate statutes to prohibit the waiver of future 

rights of non-disclosure or expunction by individuals accused of a crime as part of plea bargain 

agreements. 

 

4.2 Modifications need to be made to Section 411.081, Texas Government Code to clarify that 

all records – including those charges that were not formally adjudicated – related to the offense 

196 Senate Committee on Jurisprudence hearing, October 23, 2014 (statement of Patricia Cummings, Texas Criminal Defense 
Lawyers Association). 
197 Written testimony submitted by Elizabeth Henneke,  Texas Criminal Justice Coalition at Senate Committee on Jurisprudence 
hearing October 23, 2014. On file. 
198 A video of the June 3, 2014 hearing and October 23, 2014 hearing can be accessed at 
http://www.senate.state.tx.us/75r/senate/commit/c550/c550.htm. 
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that gave rise to the arrest in which a defendant was placed on deferred adjudication are subject 

to an order of non-disclosure.  

 

4.3 Amendments should be made to Chapter 55, Texas Code of Criminal procedures to provide 

for judicial expunctions of records for those qualifying cases that result in a non-conviction or 

finding of innocence.   
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