






























































































Senate Committee on Business and Commerce (May 19, 2010) 

The Senate Committee on Business and Commerce (committee) met on Wednesday, May 19, 
2010, to hear invited and public testimony on the following interim charge: 

Interim Charge 4 - Study the generation costs of municipally owned electric utilities’ 
(MOEUs) planned generation portfolios. Consider the impact of planned generation costs 
on electric rates for residential and commercial customers. Solicit input on the impact of 
future electric rates on charitable and non-profit organizations, and the impact on such 
organizations’ cash assistance programs to indigent customers. Consider the merits of a 
justifiable planned generation cost standard, and whether a deviation above the standard 
should be subject to approval by a vote of all customers of a municipally owned utility’s 
service area. 

Senator Fraser called the meeting to order and called Mark Zion, executive director, Texas 
Public Power Association (TPPA), to testify.  At Senator Fraser’s request, Zion stated that San 
Antonio, Austin, and Garland are the three cities with the largest MOEUs in Texas.  Zion said 
that 72 MOEUs provide power to over 4.1 million Texans, approximately 15 percent of the 
electric industry in the state.  He said that MOEUs operate as full-service electric utilities that 
own poles, wires, and power plants.  Zion said that local authorities set MOEU rates and policies 
that are responsive to community priorities.

Zion stated that the governance structure of MOEUs is one in which city councils and local 
citizen boards are accountable to the ratepayers.  He stated that MOEUs are consumer-owned 
systems and that MOEUs have extensive public participation in the utility governance process.  
He said that MOEUs are subject to limited regulation by the Public Utility Commission (PUC) 
for matters such as transmission costs, appeals, and statewide market and reliability standards 
established by the Electric Reliability Council of Texas (ERCOT).  He stated that MOEUs have 
reliable, local, and consumer-friendly service quality.  Zion said that utility proceeds stay within 
the community and that a portion of MOEU revenues support municipal public and community 
services.

Zion discussed the performance metrics of MOEUs that include high customer satisfaction 
ratings, reliability, and creditworthy bond ratings.  Senator Harris asked what the process for 
conducting customer surveys was.  Zion replied that MOEUs contract with a third party to 
conduct customer surveys.  He said that he did not know the exact number of customers that 
were polled.

Zion said that generation planning of MOEUs includes a rigorous professional analysis to 
examine future energy sources and that the frequency of generation planning varies for each 
MOEU.   He said that all MOEUs base their plan on community priorities for service reliability, 
customer affordability, and environmental sensitivity.  He said that positive results of generation 
planning include significant generation additions, a commitment to renewable energy, and a 
diverse energy portfolio for the municipal sector.  Zion stated that MOEUs were early adopters 
of renewable energy sources and that MOEUs employ a broad range of energy resources and are 



more diversified than the ERCOT market as a whole.   He said that MOEUs are less dependent 
on natural gas that is the dominant fuel in ERCOT.  Zion said that the diverse generation 
portfolio has resulted in low and stable electric rates that will serve MOEU customers well in the 
future.

Senator Fraser asked whether TPPA has information on how much generation each city owns.  
Zion said that he would provide that information to the committee.  He said that, in general, 15 
of the 72 cities in Texas that have an MOEU own significant generation power plants.  He said 
that smaller and rural communities purchase power from investor-owned utilities and river 
authorities.

Senator Harris asked whether Austin ratepayers receive a dividend from the use of renewable 
energy sources.  Zion replied that ratepayers receive a 9.1 percent dividend.  Following an 
inquiry from Senator Harris, Zion stated that the dividend is transferred to the general revenue to 
fund government functions through the city budget and is not directly paid to ratepayers.  Zion 
added that the citizens of the municipality that benefit from the general government functions are 
also the ratepayers of MOEUs.

Zion said that MOEUs partner with charitable and nonprofit organizations to help low-income 
and at-risk customers.  He discussed MOEU assistance to special-needs customers and critical-
care customers, including favorable rate structures and discounts, disconnection and deferred 
payment policies, deposit waivers, and weatherization assistance.  

Zion discussed MOEU transmission, stating that larger MOEUs are owners and operators of 
high-voltage transmission lines that are part of the statewide grid.  He said that MOEUs own a 
small share of transmission in Texas, only about six percent.  He said that MOEUs only own 
about two percent of ERCOT transmission that is outside the MOEUs’ own areas.

Senator Fraser asked Zion what the protocol would be for someone outside the transmission area 
to express concerns.  Zion said that, unlike other transmission providers, an MOEU’s ratepayers 
appeal through a local process for the siting and routing of transmissions, but like other 
transmission providers, MOEUs appeal to PUC for rate cases and cost recovery.

Senator Harris and Zion discussed the process of acquiring land for transmission through 
easements or fee simple for transmission lines.  Zion said that condemnation is used only as a 
last resort.

Senator Fraser and Zion discussed a hypothetical situation in which an MOEU constructed 
transmission outside their service territory.  Zion said that in that situation, landowners would 
have to file complaints with the municipality that sited the transmission line.  He said that 
construction of transmission outside service areas by MOEUs is the exception rather than the 
norm, but that the situation does raise policy concerns and process concerns.  He stated that TPPA 
will work with the committee and PUC to address those issues.  Zion said that currently one 
MOEU is seeking to build a remote Competitive Renewable Energy Zone (CREZ) transmission 
line.



Zion discussed local and state distribution rates.  He said that Texas socializes the costs through 
a postage-stamp rate on large transmission lines that network statewide.   He said that the 
postage-stamp rate is embedded in some MOEU local distribution rates.  Zion said that MOEU 
customers pay for 15 percent of every transmission line that is built in Texas, and, conversely, 
customers in the rest of the state pay for a portion of MOEU lines.  

Senator Fraser asked whether there are occasions when an MOEU builds a transmission line to 
ease utility congestion.  Zion replied that ERCOT identifies the need for congestion relief and 
that, although there are occasions when MOEUs build lines to ease congestion, they do not do so 
out of their own volition. Senator Fraser asked whether there would be any other reason for an 
MOEU to build a transmission line outside their service area than for investment opportunities.  
Zion replied that while there is no other reason, MOEUs building lines outside service areas is 
not the norm.  Senator Fraser stated that it was not the legislative intent to allow MOEUs to 
spend tax dollars on a speculative investment.  

Senator Jackson asked what standards and guidelines MOEUs use for determining the percentage 
rate for late payments and whether there was a maximum penalty fee. Zion replied that MOEUs 
standardize fees at a local level.  He said that fees are set through a local, public process, but that 
there are no maximum fees set by statute.  Zion stated that fees are set to reflect local community 
priorities.  Senator Jackson asked whether each MOEU could set late fees without restrictions. 
Zion replied that there are no state regulations, but that the city council members act reasonably 
to set fees at the local level.   

At Senator Harris’ request, Zion said that TPPA would be available should any members of the 
committee have further questions.   

Senator Fraser and Zion discussed MOEUs that implement variable rates for peak power usage.  
Senator Fraser stated that it was one of his priorities to offer variable rates to incentivize 
customers to monitor and adjust their power usage.

Senator Fraser asked, if an MOEU set its own rates, what relief a customer would have if 
the MOEU was mismanaged and rates were no longer competitive.  Zion replied that MOEU 
rates are solely the decision of the local governing body or city council.  He said that a 
MOEU customer could not switch to a competitive market as a single customer but has the 
authority as a citizen voter to appeal to the local governing body.

Senator Lucio asked how many MOEU customers are struggling to meet utility costs and what 
approach MOEUs take to help such customers.  Zion replied that a significant number of utility 
customers are having difficulty paying bills in the current economic situation, but he did not have 
an exact number.  He said that MOEUs assist customers by direct funding to help customers pay 
bills and by local policies that are oriented toward at-risk customers. 

Senator Fraser called Barry Smitherman, chairman, PUC, to testify.  Smitherman affirmed Zion’s 
testimony that PUC regulates MOEUs’ transmission cost recovery.  He said that MOEUs file 
cost updates and rate-case information with PUC to recover wholesale transmission expenses.  
Following an inquiry by Senator Fraser, Smitherman said that PUC has the ability to deny an 



MOEU’s a request to recover transmission costs under the Public Utility Regulatory Act 
(PURA).

Senator Fraser asked what regulatory authority handles complaints if a city invests in 
transmission outside its service area.  Smitherman replied that when the CREZ process was first 
considered, PUC did not select MOEUs because of concerns about whether landowners would 
have a proper forum and due process to object to transmission routing.  Following an inquiry 
from Senator Fraser, Smitherman said that electric cooperatives are required under PURA to 
obtain a certificate of convenience and necessity (CCN) through PUC, but that MOEUs are not.  
Smitherman said that citizens within a MOEU service territory have redress at PUC with regard 
to rates.  He said that 10 percent of ratepayers within a municipality, or five percent of ratepayers 
outside the municipality but within the MOEUs service area, may petition to appeal a rate 
decision to PUC.   Smitherman said that otherwise, PUC is not involved with MOEUs.

Senator Fraser asked Smitherman whether Zion’s testimony that MOEU rates are generally 
competitive was accurate.  Smitherman replied that MOEU rates have been historically 
competitive, but that he is unsure how competitive MOEU rates are currently because prices in 
the competitive market are extremely low today.  He said that the low rates are driven by the low 
price of natural gas, by the addition of wind energy in West Texas, and by transmission 
enhancements that relieve congestion in the electric system.  

Senator Fraser asked whether it may be problematic for an MOEU to invest in renewable sources 
of energy, such as biomass, instead of gas.  Smitherman said that, although the need for a 
diversified energy portfolio has been stressed in the past, the low prices of gas and the 
uncertainty of federal energy policies make it difficult for entities to pursue a diversified energy 
portfolio.  He said that although some MOEUs have been able to keep rates affordable by using 
renewable sources, there are challenges to implementing renewable sources of energy.  Senator 
Fraser expressed concern for MOEUs using tax funds to invest or speculate money on volatile 
markets.   

Senator Watson said that some MOEUs have implemented a process to evaluate whether to 
hedge to protect rates or to make decisions whether or not to continue with investments.  
Smitherman said that large MOEUs have the staff and expertise to engage in hedging activities 
and manage their portfolio.  Smitherman said that a diversified energy portfolio has served 
customers well.   

Smitherman provided the committee with a map detailing approved and potential CREZ projects.

Zion was called back to answer a question posed by Senator Lucio regarding whether TPPA has a 
uniform set of bylaws and the enforcement capability to enforce those bylaws.   Zion said that 
TPPA is a trade association that has a uniform set of bylaws, but that it is not an enforcement 
agency for member operations.  He said that MOEUs have uniform practices and conform with 
industry practices.  Following an inquiry from Senator Lucio, Zion said that none of the 72 
MOEUs have participated in retail competition.  Senator Fraser said that earlier legislation 
allowed MOEUs the right to opt in to retail competition, but that only one has elected to do so.



Senator Fraser called Lee Leffingwell, mayor, City of Austin, to testify on Austin Energy.  
Leffingwell stated that Austin Energy is owned by the City of Austin and is governed by the 
Austin city council.  He said that Austin Energy is the ninth-largest MOEU in the nation.  He 
said that Austin Energy has a high, stable, and positive bond rating and a diverse portfolio.   He 
stated that it is Austin Energy’s mission to provide affordable, reliable, and clean energy to 
customers.  

Leffingwell discussed Austin Energy’s generation plan, which includes a two-year public 
participation process.  He said that the city council adopted a plan in April of 2010 to meet 
carbon reduction goals that includes 35 percent renewable energy usage and 800 megawatts of 
energy efficiency by 2020.  He said that the plan will be evaluated every two years to address 
changes in the economy or federal law and to ensure that Austin Energy provides competitive 
prices. Leffingwell said that the adoption of the plan was a public process that included 
stakeholder input and special task force recommendations and entailed numerous public 
meetings.  He said that the city council delayed implementation of the plan until an affordability 
matrix, which will define rate impacts and compare them to other utility rates, is completed at the 
end of the year.  Leffingwell said that every future component of the generation plan will be 
subjected to the affordability matrix and that every new component will be individually approved 
in a public forum by the city council.   

In response to a question by Senator Lucio, Leffingwell stated that Austin Energy rates, currently 
nine cents per kilowatt hour, are competitive with any public or private utility in Texas.     

Senator Watson said that rates in Austin have remained low because of the diversified energy  
mix.  Leffingwell said that there has not been a rate increase since 1994.

Mark Dreyfus, director, Government Relations, Austin Energy, was called to testify on the 
process of the last rate change for Austin Energy.  He said that the last rate change was settled 
and there was no appeal to PUC.

The committee members and Leffingwell discussed residential and commercial growth of Austin 
Energy.  Leffingwell stated that Austin Energy has been well managed and has been able to pay 
dividends back to customers.  He said that the affordability matrix will address future concerns 
and challenges.  Senator Fraser and Leffingwell discussed the policies that may enable customers 
the choice to opt out of certain energy services, such as “green” energy.  Leffingwell said that 
Austin Energy offers customers the choice to pay more for green energy.   

Jelynne LeBlanc-Burley, acting general manager, CPS Energy, testified that CPS Energy is the 
nation’s largest municipally owned utility providing both natural gas and electricity service.  She 
said that CPS Energy is governed by an independent board of trustees whose members are 
appointed by the San Antonio City Council.  She said that CPS Energy’s diversified portfolio has 
provided low costs to customers, noting that CPS Energy is moving aggressively toward solar 
energy. 

Responding to an inquiry by Senator Harris, LeBlanc-Burley stated that the rate of return for 
investment in solar energy for residential customers is seven years, compared to 10 years in the past.   



Senator Van de Putte asked what the process was for managing excess solar energy that is 
produced by customers.  LeBlanc-Burley replied that currently customers are given credit to 
offset the cost of solar energy, but she stated that CPS energy currently has a solar electricity 
pilot program that intends to manage solar energy more effectively.  She stated that CPS Energy 
will also launch a pilot program for advanced metering systems to better understand how 
customers manage energy use.   

Senator Van de Putte and LeBlanc-Burley discussed different programs for residential and 
commercial solar energy.   

LeBlanc-Burley discussed the CPS Energy planning process that integrates conservation and 
energy efficiency, renewable energy supply, affordable electric power, and environmental 
commitment.  She stated that the plan, which includes pursuing new nuclear energy and the 
expansion of the South Texas Project, was subject to public input sessions.  She said that CPS 
Energy provided the public with access to resources regarding planning decisions.  

LeBlanc-Burley said that CPS Energy offers community assistance such as affordability 
discounts to low-income citizens.  She stated that the approximate nine-dollar discount has been 
offset by a recent rate increase. Senator Fraser, Senator Van de Putte, and LeBlanc-Burley 
discussed legislation that provided the funding mechanism for CPS Energy to offer the discount 
for low-income assistance.   

Senator Fraser asked whether CPS Energy has the ability to implement variable rates for peak 
power usage.  LeBlanc-Burley said that CPS has a tiered system that imposes a peak summer 
rate as well as the option for customers to choose a percentage of their electricity that comes 
from green energy.  

LeBlanc-Burley discussed the Residential Energy Assistance Partnership (REAP) that provides 
$150 payments twice per year to eligible participants for payment of utility bills.  She discussed 
CPS Energy’s weatherization program, noting that the goal of the program is to weatherize 
40,000 homes by 2020.

Senator Van de Putte asked how CPS Energy, which meets peak demand plus 12.5 percent 
reserve margin through 2030, compares to the rest of the state.  Smitherman replied that ERCOT 
has issued a capacity-demand forecast through 2015 that shows the state will exceed the 12.5 
reserve margin for the next five years.  Smitherman said that ERCOT will update the long-term 
forecast for meeting peak demand in December 2010, and he said that he will make that report 
available to the committee.  Senator Fraser and Senator Van de Putte discussed the need to 
consider generation and transmission projections before the next legislative session.

Senator Fraser called Ward Tisdale, chairman, Coalition for Clean Affordable Reliable Energy  
(CCARE) to testify.  Tisdale said that CCARE members are recognized nationally and globally 
as leaders for environmental stewardship.  He discussed Austin Energy’s affordability matrix 
described by Leffingwell.  He said that Austin Energy needs to be more transparent, noting past 
difficulty in obtaining information on Austin Energy business decisions and contracts.  He said 



that there are some concerns with the Austin Energy business model and that raising utility rates 
is not always the answer.  Tisdale said that CCARE works with Austin Energy to ensure that it is 
clean, affordable, reliable, and transparent.  

Senator Watson asked whether CCARE was opposed to Austin Energy when it was first created.   
Tisdale replied that CCARE was created because there were significant concerns with Austin 
Energy.  He added that CCARE has open negotiations with Austin Energy and will be a part of 
the planning process in the future.  In response to Senator Watson’s question, Tisdale said that 
although there were concerns in the past, Austin Energy is moving in the right direction.

Senator Van de Putte asked Tisdale to clarify his testimony that Austin Energy lacked 
transparency and asked for specific examples.   Tisdale said that there is a need for more access 
to information on business decisions, particularly with the decision to invest in biomass energy.  

Senator Fraser called Bill Dollar, city manager, City of Garland (Garland), to testify.  Dollar 
stated that Garland Power and Light (GPL) is the third-largest MOEU in the state and the 41st-
largest in the nation.  He said that GPL owns and operates transmission lines and transmission 
facilities.  Dollar discussed the CREZ project in which GPL will partner with the South Texas 
Electric Cooperative (STEC) in order to obtain a CCN through PUC to build transmission lines.  
He said that GPL has a return on investment of approximately 7.4 percent to the Garland’s general 
fund.  He said that the GPL service area, unlike the situation in Austin and San Antonio, is 
essentially built out and that any remaining land has been designated for industrial and 
commercial projects. He said that GPL has the base load to meet energy needs.   

Senator Fraser asked how Garland benefits from GPL bidding on transmission lines outside the 
community service area and within the CREZ. Senator Fraser asked whether it was a good 
decision to use tax dollars for an investment in the delivery of services that will have little effect 
on the delivery of electric service to Garland.    Dollar replied that the CREZ project helps divert 
costs of utilities for the city.  He said that the CREZ project that brings wind energy to the 
market is an investment to mitigate costs and to keep rates low for the future.  Dollar said that 
Garland does not consider the investment risky and would only invest in projects where the risk 
was minimal.  He said that GPL acknowledges the authority of PUC and had always planned to 
partner with a retail company for the CCN process.  Senator Fraser said that it was not good 
public policy to use tax dollars to speculate with investments.   

Senator Van de Putte and Dollar discussed the governmental structure of Garland. Senator Van 
de Putte asked Dollar to explain the process of approving the CREZ project and whether the 
citizens of Garland knew that Garland’s resources would be used to bid on the CREZ project.  
Dollar replied that the decision was made by the Garland City Council in executive session and 
was subsequently announced to the public.

Senator Fraser stated that the activities of GPL in bidding for transmission lines outside its 
service area were not anticipated and that the committee will consider how MOEUs compete 
with the regulated market in the next legislative session.

Senator Fraser opened the meeting to public testimony.



Roger Borgelt, co-chair, Austinites for Action (AFA), said that AFA has publicly criticized the 
recently adopted Austin Energy Climate Protection Plan that is estimated to cost Austin Energy 
$5 billion and result in a 57 percent increase in utility bills.  He said that AFA recommends that 
the committee consider establishing an independently appointed and geographically 
representative board of trustees to manage Austin Energy operations separate from the Austin 
city council; requiring an annual independent audit of Austin Energy by an outside auditor; 
directing an independent review of Austin Energy’s operations by the Sunset Advisory 
Commission on a regular cycle; and requiring an independent review of Austin Energy’s Climate 
Protection Plan by PUC.   

Dick Brown, resident of West Lake Hills, testified that Austin Energy is a monopoly and that 
residents do not have a choice of electric providers.  He expressed concern over the finances of 
Austin Energy and the rates that the MOEU will charge in the future.  He said that Austin Energy 
customers who live outside the city are not allowed to vote on the city council members who set 
rates and determine policies for the MOEU.  He asked the committee to consider changing the 
law to give consumer choice to Austin Energy’s outside ratepayers.

Senator Fraser asked how MOEUs have the authority to operate outside city limits.  Zion 
responded that under PURA, PUC drew service area lines that do not always correlate with city 
limits.  He said that customers that reside outside the city limits but within the service area have 
the right to appeal rates to PUC.  Zion said that outside ratepayers are involved in the local 
process even though they do not vote for city council members.   

Senator Watson asked Senator Fraser to call Robert Goode, interim general manager, Austin 
Energy, to testify on Austin Energy’s affordability matrix.  Senator Watson asked whether costs 
described by Brown, such as wood-burning generators, surcharges to pay ERCOT, a shrinking 
customer base, and the general fund transfer, will be considered as part of the affordability 
matrix.   Goode replied in the affirmative.  In answer to a question from Senator Watson, Goode 
stated that Austin Energy will contract for an independent audit in June.  

Tom “Smitty” Smith, director, and Matthew Johnsons, Public Citizen, were called to testify.  
Smith discussed the comparison between the San Antonio and Austin energy planning processes.  
He said that while San Antonio has a more diversified portfolio than Austin, it will have a rate 
increase of 40 percent by 2020, compared to Austin’s 20 percent rate increase by 2020.  He 
stated that MOEUs reflect the will of the citizens, but he expressed concern over transparency 
issues and data that is not available for the public.   

Edward Henigin, chief technology officer, Data Foundry, testified that although MOEUs have 
been well run in the past, they are not set up to continue the good trends of service.  He stated 
that there needs to be a high level of transparency and accountability for MOEUs.  He said that 
the Public Information Act allows Austin Energy to decline to provide public information for 
competitive matters and that certain provisions of the Act need to be narrowed or removed.   

Cyrus Reed, Lone Star Chapter, Sierra Club, testified on the recommendations of the Austin 
Task Force that was adopted by the Austin City Council.  He stated that the public reassesses the 



costs and goals of the energy plans every two years; that large investments are approved by two 
city commissions and the city council at least twice; that costs for residential, commercial, and 
industrial rates are benchmarked against other utilities’ costs; that annual public data on 
reliability is required; and that studies on coal use, renewable storage, and energy efficiency are 
conducted.  Reed said that the committee should consider statewide goals on renewable portfolio 
standards when considering the role of electric cooperatives and MOEUs in the retail electric 
market.  

Senator Fraser, Senator Watson, and Reed discussed the need for Texas to have a system to take 
advantage of the energy efficiency policies already implemented by MOEUs and electric 
cooperatives in order to reduce potential costs of federal global warming regulations.    

The committee was recessed subject to call of chair.

—by Endi Silva, Senate Research Center



Senate Committee on Business and Commerce (July 14, 2010) 

The Senate Committee on Business and Commerce (committee) met on Wednesday, July 14, 
2010, to hear invited and public testimony on the following interim charges:  

Interim Charge 5 - Study and make recommendations relating to the Texas 
Unemployment Compensation Insurance system, including, but not limited to, the 
following:

The capacity and efficiency of the claims filing and benefits delivery 
system as well as the ability of the agency to meet the needs of the clients 
it serves given the transition to call centers and web-based filing; 
The current financing scheme for the Unemployment Compensation Trust 
Fund, and any options to improve the long-term financial health and 
stability of the fund; 
The use of debit cards for delivery of UI benefits, including ways to limit 
user fees to access payments; and 
Improving public access to local and statewide data on current and 
historical UI claims; and  

Interim Charge 6 - Study and make recommendations regarding career-focused education 
and workforce training programs in Texas to ensure that such programs meet business 
and worker needs. Specifically, study whether such programs: meet the current and future 
workforce needs of health care, skilled trades, construction, manufacturing, aerospace, 
information technology, and green jobs; help retain workers in such trades and fields; 
retrain and update the skills and education of workers in such trades and fields; and foster 
and encourage collaboration between the state, education, labor, and business to provide 
education and training. 

Senator Fraser called the meeting to order and called Larry Temple, executive director, Texas 
Workforce Commission (TWC), to testify.  Temple said that the Texas Unemployment 
Compensation Insurance system (system) provides 10 to 20 weeks of assistance to eligible 
claimants based on their wages prior to becoming unemployed.  He discussed state and federal 
extensions for unemployment benefits.  He said that as of July 9, 2010, approximately 62,000 
claimants had exhausted their state and federal unemployment benefits, but those individuals 
remain in the system should benefit extensions be granted.   

Senator Fraser asked whether a federal decision to extend unemployment benefits would be 
standardized for all states.  Temple replied in the affirmative.  Senator Fraser asked whether 
Texas would be penalized by such a standard policy for recovering more quickly than other 
states.  Temple responded that Texas would not be penalized, but that states that have a stronger 
economy do not receive benefits for as long a period as states that have weaker economies.   

Temple discussed ways for individuals to apply for unemployment insurance benefits, noting 
that the number of applications submitted via the Internet has increased.  He said that TWC is 



looking at ways to extend Internet applications to include multistate claimants, military 
claimants, and ex-federal employee claimants.  He said that individuals who apply for 
unemployment benefits are automatically registered for WorkinTexas.com, TWC’s job database.   

Temple stated that unemployment benefits are issued through direct deposit or through a debit 
card that is issued to the individual.

Temple discussed caseload estimates, stating that there were 69,000 new claimants in June 2008, 
121,000 new claimants in June 2009, and 99,000 new claimants in June 2010.  In response to a 
question from Senator Watson, Temple stated that the 99,000 new claimants did not include any 
of the 62,000 claimants mentioned earlier who had exhausted their state and federal 
unemployment benefits.  

Temple stated that the Unemployment Compensation Trust Fund (trust fund) is statutorily 
structured with a “floor” of one percent of all taxable wages in the state and a “ceiling” of  two 
percent of all taxable wages in the state.  He said that the system is designed to correct itself if 
the trust fund runs a deficit or becomes insolvent.  He said that the taxing structure includes a 
general tax that is charged to employers based on their experience rating, a replenishment tax 
that is charged to all employers to cover claims that are not charged to a specific employer, an 
employment training investment assessment that is charged to all employers, and a deficit tax  
that applies only to experience-rated employers.  Temple said that the legislature gave TWC the 
authority to issue bonds in order to mitigate the deficit tax.   

Senator Watson asked what standards or guidelines TWC commissioners use to determine the 
deficit tax and to determine which employers to tax.  Temple replied that as long as the trust fund 
is solvent, TWC uses projections by the Texas Comptroller of Public Accounts (comptroller) on 
unemployment for October 1 to determine the tax rate for the following year.  He said that the 
experience rating is based on an employer’s experience with layoffs.  Senator Watson asked 
what discretion TWC used to issue rebates from the trust fund.  Temple replied that if the trust 
fund is above the ceiling amount, TWC is required by statute to issue a rebate to employers.  
Senator Watson asked why there would be any debate among TWC commissioners about 
whether to issue rebates from the trust fund.  He expressed concern regarding whether TWC 
discretion would be used for political purposes rather than to ensure the stability of the trust 
fund.

Steve Riley, deputy director, Unemployment Insurance Operations, TWC, testified that a surplus 
rebate is required by statute and that there is no discretion on the part of TWC commissioners 
when issuing rebates.  He said that the commissioners exercise discretion when setting the deficit 
tax rate in order to avoid a higher rate in the years following a significant downturn in the 
economy.  

Senator Watson asked Temple and Riley for recommendations for ensuring a smoother transition 
for employers from a trust fund surplus to a trust fund deficit and for ensuring long-term 
stability.   Temple replied that the business community has supported the current structure.  He 
said that the legislature has given TWC the ability to issue bonds in order to mitigate costs to 
employers and to avoid spikes in taxes.  



Senator Fraser opened the hearing for public testimony on Interim Charge 5.  

Rick Levy, Texas American Federation of Labor-Congress of Industrial Organizations (AFL-
CIO), stated that while Texas did not accept federal stimulus money, lowering the tax burden and 
extending unemployment benefits to Texans will be issues facing the legislature in the next 
session.

Senator Van de Putte asked what efforts are being made to address underemployment, a term 
signifying that individuals are not employed at their capacity, skill, or wage level.  Levy 
expressed concern that  the current workforce system pressures individuals to take the first job 
that is available to them.  He said that more investment is needed for training individuals for 
long-term employment.    

Temple said that an integral part of funding from the United States Department of Labor (DOL) 
is for dislocated workers.  He said that TWC has adopted rules to allow individuals who receive 
unemployment benefits to be in TWC-approved workforce training for in-demand occupations.  
He said that TWC does not require an individual receiving extended unemployment benefits to 
take any job as long as it paid minimum wage.  Temple discussed the Texas Back to Work 
program, which is geared toward individuals who are unemployed from jobs that paid less than 
$15 per hour.

Senator Van de Putte asked TWC to enhance its effort to address the cycle of unemployment, 
particularly among veterans.  She cited DOL statistics showing that the unemployment rate for 
veterans from the ages of 18 to 24 within the first year they return from duty is 22 percent.  
Temple stated that TWC has worked with community colleges to give veterans college credit for 
their military training and experience.  Levy said that the AFL-CIO is working with a program 
called Helmets to Hardhats to connect veterans with apprenticeship programs and to give them 
credit for the skills they acquired during military service.  Senator Van de Putte said that Texas 
state agencies need to increase efforts to hire veterans as well.   

Don Baylor, Center for Public Policy Priorities, stated that the trust fund benefits both employers 
and the economy.  He said that the ability to draw from the trust fund and minimize tax rates in 
bad economic times decreases when the trust fund is underfunded in good economic times.    
Baylor suggested that TWC broaden the definition of approved workforce training to include 
adult basic education and English as a second language (ESL) classes.

Senator Fraser opened the meeting for discussion on Interim Charge 6. 

Temple stated that there is no exclusion for adult basic education or ESL for TWC-approved 
training as long as those classes are required for the individual to enter an in-demand occupation.  
Senator Van de Putte asked how the definition of an in-demand occupation is determined.  
Temple replied that local workforce development boards determine what occupations are most in 
demand for their region.   

Temple discussed TWC programs, stating that TWC oversees 28 local workforce boards through 



a network of over 240 workforce centers across the state to provide job search assistance and 
other support services.  He said that there is a preference for veterans in all TWC programs.  
Temple said that in 2009 the Skills Development Fund served 170 Texas businesses, supported 
the creation of 3,567 new jobs, and upgraded the skills of 15,949 workers in existing jobs.  
Temple discussed programs instituted under the Workforce Investment Act, such as a summer 
youth employment program, a dislocated workers program, and a child-care program.   

Senator Van de Putte asked Temple to explain what TWC programs would be cut or would be 
exempt from being cut in order to meet the state budget cut requirements.  Temple said that 90 
percent of TWC funding is federal dollars.  He said that child-care programs and the Skills 
Development Fund training program are the TWC programs that use state general revenue funds 
and that are subject to budget cuts.

Senator Watson asked for the source of TWC’s general revenue-dedicated fund and whether 
there is any general revenue-dedicated fund surplus.

Randy Townsend, chief financial officer, TWC, testified that the agency’s general revenue-
dedicated fund is approximately $11 million per year and is primarily funded from penalties and 
interest collected from employers who do not pay unemployment taxes.  He said that currently 
there is approximately $18 to $20 million in the general revenue-dedicated fund that will be used 
to pay a portion of unemployment benefits to former state employees.  

Martin Hubert, deputy comptroller, Office of the Comptroller of Public Accounts, discussed the 
Jobs and Education for Texas (JET) program administered by the comptroller.  He said that JET 
grants are awarded through three funds: the Launchpad Fund awards grants for developing or 
expanding programs of nonprofit organizations that prepare low-income students for careers in 
high-demand occupations; the Job Building Fund provides grants to defray start-up costs for new 
career and technical programs at public junior colleges and technical institutions; and the Career 
and Technical Scholarship Fund provides scholarships for students in technical and career 
education programs.  He said that JET seeks geographic diversity when awarding JET grants.  
Huber stated that JET training programs meet the workforce needs of Texas businesses because 
the JET advisory board includes business, industry, academic, and TWC representatives.  He 
said that the JET program is an effective tool for training students for jobs that Texas businesses 
need to fill.

Joyce Williams, president, Texas Association of College Technical Educators, testified that the 
mission of community colleges, in addition to providing quality education, is to provide a skilled 
labor workforce that meets the needs of industry.  She said that although Texas community 
colleges are known as innovative entities, the economic crisis has increased the need for 
community colleges to be more flexible with their programs and curricula.  Williams said that 
community colleges have collaborated with industry partners and governmental funding agencies 
and have built college partnerships across the state.  She discussed examples of such 
collaborative efforts.

Bruce Hillegeist, chair, Texas Chamber of Commerce Executives (TCCE), said that an educated 
workforce gives Texas an economic edge and brings more jobs to the state.  He stated that the 



skills and preparedness of the workforce in communities are becoming major local issues.  
Hillegeist said that there is a significant decline in vocational and technical education in public 
schools and that, in addition to dropout rates and failing test scores, public schools are failing to 
meet future workforce needs.  He said that local chambers of commerce in Texas will assist the 
committee in addressing workforce needs and in creating a healthy business climate.   

Following an inquiry by Senator Jackson regarding the decline of technical education, Hillegeist 
stated that projections show that as the state population grows, fewer individuals are continuing 
their education beyond high school. Senator Jackson said that the state is not preparing students 
to enter the job market after high school.  Hillegeist said that TCCE is in contact with local 
school districts for addressing that issue.  Senator Jackson and Hillegeist discussed examples of 
employers being unable to find qualified workers for certain jobs.

There was no  public testimony on Interim Charge 6.  The committee recessed subject to the call 
of the chair.

—by Endi Silva, Senate Research Center 



Senate Committee on Business and Commerce (August 24, 2010) 

The Senate Committee on Business and Commerce (committee) met on Tuesday, August 24, 
2010, to receive invited testimony on the following interim charges: 

Interim Charge 1 - Study the implementation of H.B. 4409 enacted by the 81st 
Legislature pertaining to the financing of insured losses in excess of premium and other 
revenue of the Texas Windstorm Insurance Association (TWIA). Assess the coverage and 
affordability of TWIA policies. Review the claims and payments processes and make 
recommendations to improve the stability of TWIA while enhancing services to clients; 
and

Interim Charge 2 - Study options for reducing demand for electricity, including 
innovative pricing options relating to the use of smart meters, programmable thermostats, 
and other demand side management and behavioral response strategies. Review current 
consumer education programs to reduce demand, decrease energy prices, and improve air 
quality. Consider benefits and costs of alternative energy sources such as geothermal and 
solar and current incentives for electric and plug-in hybrid electric vehicles. The study 
should include recommendations on improving consumer knowledge and usage of these 
strategies in lowering overall electric usage, promoting energy efficiency, and improving 
the reliability of the ERCOT grid. 

Senator Carona made opening remarks and welcomed the members to the hearing. 

Senator Carona called Mike Geeslin, commissioner, Texas Department of Insurance (TDI); Jim 
Oliver, executive director, Texas Windstorm Insurance Association (TWIA); and Dwight Burns, 
executive director, Texas Public Finance Authority (TPFA), to testify.  Geeslin said that H.B. 
4409 has a series of post-event funding mechanisms that kick in once the Catastrophe Reserve 
Trust Fund is exhausted.  He stated that those mechanisms are funded by premiums from TWIA, 
the issuance of public securities that are later repaid by TWIA coastal area policyholders, and 
member assessments.  Geeslin said that TDI is creating rules regarding H.B. 4409 that include 
how the state should issue the TWIA public securities, what surcharges will be assessed, and 
how those funds will be recouped to pay off those funding mechanisms.  Geeslin stated that 
TWIA has a new board and has undergone several reviews since Hurricane Ike.  He said that 
TWIA should not require that a structure be certified to current building codes and should 
provide some flexibility if a property owner makes attempts to be more insurable.  

Senator Carona expressed concern that TWIA coverage is not sufficient to cover all losses.  
Geeslin stated that the funding mechanisms in H.B. 4409 cannot fund a probable maximum loss 
or a 100-year loss equal to $3.75 billion.  Geeslin said that under the current funding mechanisms 
TWIA has enough funds to deal with losses from another Hurricane Ike, but does not have 
sufficient funds to cover losses from a larger storm.  He added that more funding will be needed 
in the case of a large storm event.   Senator Carona recommended that Florida’s disaster 
insurance scheme be reviewed so that Texas can learn from Florida’s mistakes.  Geeslin said that 
he would work with the committee to address the members’ concerns.   



Senator Lucio said that the state’s ports need to be protected in order to protect the portion of the 
economy that is impacted by those ports.

Senator Jackson expressed concern about insurance companies refusing to write wind insurance 
policies in the Houston area.  Senator Jackson said that his constituents need to have the ability 
to obtain wind insurance.  Geeslin said that many of the consumers who are denied wind 
coverage are commercial businesses that may not be built to code, including churches and 
schools.  Geeslin said that Texas is in better shape than other Gulf Coast states regarding wind 
insurance.  Geeslin said that TDI at times has contested insurance rates.  He said that TWIA rates 
tend to be lower than other insurer rates and become the consumers’ first choice rather than the 
choice of last resort.  He added that litigation that occurs from the denial of claims can also deter 
insurability.  Geeslin said that insurability is based on risk and that the economic risk associated 
with wind insurance along the coast is too high.  Geeslin said that there are some companies that 
are only writing wind insurance policies for a few years and that people are going to need to 
become accustomed to switching insurance companies on a regular basis.  Geeslin said that TDI 
has implemented some regulatory measures, but that it is not able to stop companies from 
refusing to write policies.   

Senator Jackson said that if there is any risk involved, insurance companies will refuse to write 
policies in the coastal areas.  Senator Jackson said that the issue of companies refusing to write 
wind policies needs to be addressed.

Senator Jackson clarified that the Catastrophe Reserve Trust Fund had $74 million at the end of 
2009 and that by the end of 2010 the fund will have $250 million.  Oliver said that if there is no 
activity by the end of 2010, there will be $324 million in the fund.  

Oliver agreed with Senator Jackson that there is a problem with Harris County area residents not 
being able to receive wind insurance.

Senator Lucio expressed concern that the state is not prepared for the economic impact that a 
major hurricane could have. 

Senator Jackson expressed concern that coastal schools have to pay higher premiums than those 
paid by schools that are not in high-risk areas.  He said that the state should provide funding 
assistance to school districts in natural disaster-prone risk areas.

Oliver said that because of the extent of property losses related to Hurricane Dolly and Hurricane 
Ike, it is unlikely that the larger insurance companies will provide wind insurance policies to 
older residential and commercial businesses.  He said that the risk is too high for insurance 
companies to write wind policies in the coastal areas.  Oliver said that the state could increase the 
rates over a period of time in an affordable manner, but that those rate increases would not cover 
the costs of events that had occurred in 2008.  He stated that the state could consider subsidizing 
insurance rates to assist insurance companies to provide wind insurance coverage for businesses.  

Senator Fraser asked whether TWIA bought any reinsurance in 2009. Oliver said that TWIA has 
not bought any reinsurance since 2008, but that funding allocated in 2009 did pay for reinsurance 



that occurred in 2008.

Oliver said that before Hurricane Dolly and Hurricane Ike there was roughly $470 million in the 
Catastrophe Reserve Trust Fund and said that TWIA premiums have increased significantly 
since that time in order to rebuild the fund.  Oliver said that if there is no large storm this year, 
roughly $250 million in revenue will be generated from insurance premiums.  Oliver said that the 
Internal Revenue Service (IRS) recently granted TWIA a tax-exempt status and that TWIA is 
attempting to recoup $57 million paid to the IRS before TWIA qualified as a tax-exempt entity.  

Senator Carona asked whether there is any reason the state would not purchase reinsurance.  
Senator Fraser said that in 2009, the state was acting like reinsurance by financially backing 
TWIA in case TWIA could not pay all of its insurance claims in order to try to build the 
Catastrophe Reserve Trust Fund.

Senator Jackson asked how much wind insurance premiums increased over the past five years.  
Geeslin responded that since 2003, residential rates have increased by 43.1 percent and 
commercial rates have increased by 90.7 percent. He said that TDI is considering raising the 
rates another five percent.

Burns said that TPFA must be ready to issue bonds once a storm occurs and that newly 
implemented TDI rules will allow TPFA to go into the capital markets and obtain that funding 
once an event occurs.

Senator Fraser asked whether there is adequate funding in the Catastrophe Reserve Trust Fund to 
issue bonds.  Oliver said that there is adequate funding to back the issuance of bonds in an 
amount ranging from $600 million to $700 million.  Burns agreed with Oliver that there are 
adequate funds to back the issuance of bonds.

Senator Carona called Beaman Floyd, director, Texas Coalition for Affordable Insurance 
Solutions (TCAIS); Jay Thompson, partner, Thompson Coe Law Firm; and Wally Goodman, 
vice president, Borden Insurance Agency (BIA), to testify.  Floyd stated that the bonding option 
authorized by H.B. 4409 is a good funding source to assist with TWIA insurance coverage.  He 
said that TWIA should be moved from a debt-based structure to a capitalized structure.  Floyd 
recommended that the state increase its up-front funding so that the state can adequately pay for 
TWIA consumers.  He said that the state should review the use of reinsurance each year, and he 
stated that reinsurance is a good way to protect a large funding surplus.  Floyd said that Texas is 
a tough place to write insurance due to the large number of natural disasters.  He recommended 
that the state find a way to spread out the concentration of ratepayers so that coastal area 
policyholders are not totally responsible for making up lost insurance revenue.   
Senator Jackson stated that low TWIA rates make it difficult for other insurance companies to 
write competing insurance policies.  Floyd stated that if TWIA raises its rates, other companies 
may be able to compete.  Senator Jackson said that it does not matter whether the state increases 
TWIA insurance rates because the larger insurance companies will find an excuse to avoid 
providing a competitive rate.   

Thompson recommended that the committee members read the book At War with the Weather: 



Managing Large-Scale Risks in a New Era of Catastrophes by Howard C. Kunreuther and 
Erwann O. Michel-Kerjanhas, stating that the book contains good ideas on how to develop a plan 
to provide insurance.  He expressed concern that a 250-year event would deplete the 
Catastrophic Reserve Trust Fund and said that the state needs to decide at what level it should 
fund TWIA to prevent that from happening.  He said that reinsurance should be considered and 
that reinsurance can be a less expensive alternative than issuing bonds to pay for TWIA 
insurance claims.  Thompson recommended that the state consider spreading out the 
concentration of insurance rates so that insurance companies can recoup lost funds, subsequently 
spreading the risk so that insurance companies may be able to write insurance policies in the 
coastal area.   

Senator Fraser stated that the state attempted to build up the Catastrophe Reserve Trust Fund in 
2009 by not purchasing reinsurance, but that the state may want to consider purchasing 
reinsurance rather than issuing bonds to pay off TWIA insurance claims.   

Thompson recommended that the state provide flexibility regarding TWIA building code 
standards and increase TWIA insurance rates.  He said that every state has low-income 
homeowners who are not able to afford high increases in insurance rates and that the state needs 
to find a way to subsidize rates for those homeowners.  He recommended that the state limit the 
liability coverage and remove the ability to adjust that liability from the commissioner of 
insurance. Thompson said that the state needs to review where people can build homes.  
Thompson recommended that the state have a policy that distinguishes wind or water claims in 
coastal areas.  He said that the voluntary insurance market may not be able write insurance 
policies for structures that are closest to the storms because there is such a high risk. 

Senator Jackson recommended that the state open up the TWIA insurance rate boundaries 
statewide so that the risk is spread over the state.   

Goodman stated that there are some nonadmitted insurance companies writing insurance policies 
in the coastal area.  Goodman said that he believes that TWIA rates allow for some competition.  
He recommended that the state incentivize admitted insurance companies to write wind 
insurance policies in the coastal areas. He said that H.B. 4409 authorizes TDI to issue such 
incentives.

Senator Carona asked whether there are incentive provisions in H.B. 4409.  Geeslin said that the 
TWIA board of directors may have some rate flexibility and the ability to grant tax credits for 
insurance companies willing to write wind insurance policies.  Geeslin said that no matter what 
incentives are given, insurance companies will not write wind insurance policies because the risk 
is too high.  Senator Carona requested that TDI provide recommendations regarding TWIA and 
the possibility of incentivizing insurance companies to write wind insurance policies.  

Representative Larry Taylor recommended that the state review how to incentivize insurance 
companies so that insurance companies will write wind insurance policies, specifically whether 
tax incentives should be given. Geeslin recommended that the state review how to regionalize 
insurance rates in order to even out the risk over a larger area.



Senator Carona called Deeia Beck, public counsel, Office of Public Insurance Counsel (OPIC), 
and Lee Otis “Otie” Zapp, Jr., president, Coastal Windstorm Insurance Coalition (CWIC), to 
testify. Beck stated that the average annual cost to insure a home valued at $150,000 is $6,000.  
Beck said that these types of homes need to be covered, but at reasonable rates.

Zapp stated that H.B. 4409 removed 100 percent of the state treasury’s exposure to TWIA, which 
limited the amount of funding available to provide TWIA insurance.  He said that many 
commercial businesses rely on TWIA because they are unable to obtain wind insurance from the 
private sector.  He recommended that the state have at least $1 billion in the Catastrophe Reserve 
Trust Fund before a storm event occurs.  He said that if the state had $2.5 billion available, that 
amount would only be sufficient to cover a 50-year storm.  He recommended that the state avoid 
going into debt regarding TWIA insurance and recommended that the state encourage wind 
insurers to provide long-term policies. Zapp said that over half of TWIA policies are less than 
five years old, which is not enough time to build reserve funding.  He recommended that the 
state review TWIA rates.  He recommended the state review providing tax credits to wind 
insurers.  Zapp said that insurers’ decisions to withdraw from the market have increased the need 
for TWIA.   

Senator Harris said that he has been told by a number of attorneys in Harris County that there are 
thousands of claims pending from Hurricane Ike and Hurricane Dolly.

Zapp said that the state needs a policy that sets out the procedures for insurance companies to 
distinguish between flood and wind claims.  Zapp said that H.B. 4409 addressed this issue, but 
that those provisions are inadequate.  He noted that H.B. 4409 went into effect after Hurricane 
Ike and Hurricane Dolly.   

Senator Carona opened the hearing to public testimony.   

Senator Carona called Fred Bosse, regional vice president, American Insurance Association, to 
testify.  Bosse expressed concern about the state’s ability to supply insurance on commercial 
structures and its ability to provide a reliable, predictable source of income to pay back issued 
bonds to cover insurance policies.

Senator Carona called Barry Smitherman, chairman, Public Utility Commission (PUC), and 
“Trip” Doggett, president, Electric Reliability Council of Texas (ERCOT), to testify on Interim 
Charge 2.  Doggett discussed the state’s electricity capacity and said that the state has diverse 
types of electric generation. He noted that natural gas provides for 62 percent of electric 
generation.  He said that the state’s electricity reserve target is 12.5 percent of the total amount 
produced and that he expects that reserve to be met through 2015.  He added that there are new 
types of electric generation, such as wind power, that will likely be available and that will help to 
cover that 12.5 percent.  He discussed the state’s electric transmission lines and said that the state 
has recently invested $8.2 billion in such lines that are currently under development.  He stated 
that wind is a very predictable power source, but that wind is often not blowing at peak load 
times.   

Senator Carona asked why the state encourages wind generation when it is an inefficient source 



of power.  Smitherman responded that the state did not build enough transmission lines, which 
are needed to deliver wind electricity to consumers, and that lack of transmission lines 
contributed to the inefficiency of wind-generated electricity.  Senator Carona asked whether 
there is adequate storage for wind power.  Smitherman said that he is optimistic about storing 
the wind-generated electricity and said that ERCOT has developed an electricity storage 
working group to address that issue.    

Senator Fraser stated that natural gas dictates the electricity market because of the large amounts 
of natural gas in the state. 

Doggett stated that wind accounts for only about half of the amount of future planned electricity 
generation.  He said that California provides efficient solar power to its residents and that the 
state is reviewing California’s solar power generation so that Texas may be able to provide the 
same level of efficiency to its residents regarding solar power.  He added that some of that 
projected wind generation may not come online due to stable natural gas prices.  He discussed 
ERCOT’s transition from a four-zoned market to a multi-nodal market, which would provide 
ERCOT with a more precise market-based pricing for electric generation and provide for a more 
accurate management of electricity.       

Senator Jackson asked questions regarding ERCOT’s transition to a multi-nodal market.  
Doggett said that the transition would be implemented by December 1, 2010, and will cost $650 
million.  Senator Jackson asked why the cost has increased over the projected $55 million.  
Doggett said that the cost estimation regarding the transition was poor and that ratepayers all 
over the state are paying for that.  Smitherman said that a new team of specialists has been put 
in place regarding the transition. 

Senator Jackson asked what the original implementation date for the multi-nodal market was.  
Smitherman responded that the original date was January 2009.  Senator Jackson expressed 
concern that ratepayers are having to pay for ERCOT’s poor estimation.   

Doggett discussed variable rating plans that move electricity consumers off the grid during peak 
times and the use of smart technologies such as advanced meters that assist with those types of 
plans.  He said that the state needs to review how electric vehicles will affect demand for 
electricity.

Smitherman provided an overview of ERCOT functions. He stated that there are inadequate 
numbers of electric transmission lines in the San Antonio, Austin, West Texas, and Panhandle 
areas.  He said that ERCOT is attempting to provide that infrastructure and stated that currently 
there are transmission congestion concerns.  He added that ERCOT is attempting to bypass 
bottlenecks in those areas. 

Senator Lucio asked how long it will take to establish wind power on the coast.  Doggett said 
that at this time wind power is of low interest to residents in that area and that it would be some 
time before that interest increases.  Smitherman said that the transmission lines are available if 
wind power is established in that area.



Smitherman recommended that the state encourage electricity consumers to curtail their energy 
consumption by using advanced or smart meters to assist them with monitoring their energy 
consumption.  Smitherman explained that smart meters allow a utility company to send text 
messages to a consumer’s cellular device regarding how much energy is being consumed.  He 
added that a smart meter has the ability to tell consumers when demand and cost are high due to 
peak usage.

Senator Fraser recommended that the state provide incentives to consumers and utility 
companies to use smart meters.  Smitherman said that using variable rating plans and 
prepayment plans in coordination with smart meters can lower electricity usage. Senator Fraser 
recommended that the state review whether to incentivize consumers to use power during off-
peak hours rather than during peak hours.

Smitherman said that smart meters can identify who has power and who does not have power.  
He said that ERCOT has installed a four-megawatt battery in Presidio County in an attempt to 
relieve electricity reliability issues and that he believes that this type of battery could be used to 
relieve electricity transmission congestion in other areas.  Smitherman said that this type of 
battery can also store power to be used in the event that a natural disaster cuts the power lines.

Smitherman requested that the legislature provide instruction on how to properly run ERCOT’s 
energy efficiency program.

Senator Jackson asked what permits are needed to create a wind power company.  Smitherman 
responded that the company would need to enter into an interconnection agreement with ERCOT 
for the needed infrastructure.  Senator Jackson discussed a Fort Hood runway that is interfering 
with the installation of electricity transmission lines.  Smitherman said that ERCOT is working 
with surrounding property owners to use their land rather than Fort Hood land. 

Senator Carona called Danny Bivens, Office of Public Utility Counsel (OPUC); Kate Robertson, 
Environmental Defense Fund (EDF); Carl Richie, vice president of government affairs, TXU; 
Alan Ahrens, CenterPoint Energy; and Curt Seidlits, Texas Is Hot, to testify.  Bivens stated that 
OPUC is reaching out to consumers  via customer surveys and traveling the state informing 
consumers about customer choice and what energy efficiency programs are available.  He said 
that OPUC is attempting to improve its website regarding public outreach for energy efficiency 
programs and low-income energy assistance programs and is working to improve customer 
service complaint inquiries.  He said that consumers need electric choice, low-income assistance, 
energy efficiency programs, and access to smart meters.  Bivens recommended that the state 
assist persons who are considered in critical care status to obtain payment assistance.  He 
explained that persons in a critical care status need to have power to run medical equipment.   

Robertson explained that “energy conservation” is reducing electricity waste and “energy 
efficiency” is attaining the same results by using less energy.  She said that the public is not 
aware of the differences between the two terms. She stated that most people are not aware of 
how much energy they are using every day and that smart meters may be a good way to help 
inform them of that usage.  Robertson said that ERCOT is not adequately promoting or 
incentivizing the use of energy demand management programs such as time-of-use plans.  She 



said that that these types of plans can make consumers aware of their energy consumption.  
Robertson stated that EDF partnered with the City of Houston and Rice University to develop a 
survey to understand why low-income families were not taking advantage of the City of 
Houston’s free weatherization program. Robertson said that many of the respondents did not 
know that the weatherization program existed.  She added that many Texans are not aware of the 
new technologies and energy consumption efficiencies that are available.

Ahrens said that CenterPoint Energy offers 13 commercial and residential programs, including 
energy efficiency programs, lighting programs, and a low-income weatherization program.  He 
said that CenterPoint Energy’s energy efficiency programs have exceeded their goals since 2002; 
that 250,000 customers are currently participating in those programs; that system peak demand 
has been reduced by 382 megawatts since 2002; and that CenterPoint received the Energy Star 
award from the United States Environmental Protection Agency (EPA) and United States 
Department of Energy (DOE). He recommended that the state remove any financial disincentives 
regarding energy efficiency programs.  He said that energy efficiency programs result in lost 
revenue to energy companies.    

Richie discussed TXU’s energy efficiency programs, including providing a wireless power 
monitor, offering chimney balloons, and providing online information for its energy consumers 
on the company’s energy efficiency rebate program and low-income assistance programs.  

Seidlits discussed the Texas Is Hot program and website and said that Texas Is Hot is a public 
outreach program regarding energy efficiency and conservation.  He stated that there is a need to 
educate the public on energy efficiency statewide and recommended that the state review 
previous programs such as “Click it or Ticket” or “Don’t Mess with Texas” when considering 
the state’s methodology on educating the public on energy efficiency. He recommended that a 
statewide public and private campaign be launched regarding energy efficiency.  He added that 
California has a good energy efficiency program.  

Senator Carona called Steve Wiese, president of the board of directors, Texas Renewable Energy 
Industries Association (TREIA); John Fainter, president and chief executive officer (CEO), 
Association of Electric Companies of Texas (AECT); Rick Gilliam, vice president, government 
affairs, SunEdison; Steve Munson, president, GeoPower Texas; Danny Vines, president, Aspen 
Power LLC; and Dr. Michael Webber, assistant professor, Cockrell School of Engineering, The 
University of Texas at Austin, to testify.  Fainter stated that there is not just one solution to 
address the energy needs of the state.  He said that the population and the business section are 
growing and that there needs to be diverse use of different types of energy to meet those 
demands.  He added that the state should review whether to encourage companies to increase 
their electricity capacity through nuclear, gas, and coal energy means.   

Gilliam discussed solar energy, stating that solar energy is a long-term source of energy for Texas.  
He said that solar costs are declining.  Gilliam stated that the high demand for solar energy in Europe 
has kept the cost high, but he said that that cost is now stabilizing.  Gilliam said that there are two 
components to a solar project: hardware and installation.  He said that using solar power over a long 
period of time could reduce its overall cost due to low maintenance costs.  He recommended that the 
state provide temporary solar energy incentives, that such incentives be performance-based, and that 



the incentives be declining in order to drive solar costs down. 

Senator Harris asked whether solar energy is cheaper than other forms of energy.  Gilliam said 
that the cost to generate solar is higher than current types of electric generation.  Senator Harris 
said that he would have a difficult time supporting the use of solar energy if it is significantly 
higher in cost than current types of generation.

Gilliam stated that solar power is more stable than other sources, such as natural gas, that tend to 
fluctuate in price.  He recommended that the state implement a temporary five-year solar energy 
program to reduce the costs associated with building a solar facility.  

Senator Jackson asked whether a large solar energy facility needs to be close to where the energy 
it produces is consumed.  Gilliam answered in the affirmative and said that it is better to locate 
solar facilities closer to consumers to reduce lost energy.  Senator Jackson clarified that not many 
long-term jobs are created when a solar energy facility is built.   

Munson provided an overview of geothermal power.  He said that GeoPower Texas Corporation   
(GeoPower Texas) supports a PUC rule that recognizes geothermal power as a non-wind 
renewable portfolio standard.  He said that there is a large amount of steam under Texas and that 
companies like GeoPower Texas could turn that steam into power.  He said that geothermal 
power is the cheapest source of power in California.  He stated that geothermal power is a good 
fit for Texas because of the available resources.

Senator Harris asked what is the drill depth to reach the steam.  Munson responded that in Texas 
companies would have to drill at least 8,000 feet. 

Munson said that Texas and Louisiana have a combined 20,000 megawatts of unused steam 
power.  He said that GeoPower Texas has nearly 130,000 acres of leased property from which to 
capture steam and needs a PUC rule to allow public utilities to contract with GeoPower Texas.

Senator Fraser asked the cost of geothermal power.  Munson said that the cost is below 10 cents 
per kilowatt hour. 

Senator Lucio asked why there are no plans to expand in South Texas.  Munson said that it 
would not be cost effective because the steam is not easily accessible in South Texas.  

Senator Harris asked whether GeoPower Texas needs to be subsidized.  Munson answered in the 
negative.

Webber discussed the benefits of electric vehicles, including the need for less maintenance.  He 
said that an electric vehicle has a range of about 40 miles and also has a limited payload.  He 
added that an electric vehicle shifts energy consumption from oil to electricity.  He said that an 
electric vehicle offers air quality benefits but is not pollution-free because the energy it stores 
may be produced by sources such as coal.  Webber stated that electric vehicles operate at a lower 
cost per mile but are more expensive to purchase.  He noted that electric vehicles consume 
electricity at nonpeak hours.  He said that electric vehicles could negatively affect petroleum 



companies and may require strengthening the residential infrastructure to handle the electric load 
needed to charge the vehicles.  

Senator Harris asked how the federal and state governments would be able to tax electric 
vehicles so that the state can maintain roads.  Webber responded by saying that state and federal 
governments would need a mechanism to tax them.  

Webber said that the demand for electric vehicles will rapidly increase as the cost of motor fuel 
increases.

Senator Carona discussed the batteries that are used in electric vehicles.  Webber said that such 
batteries are proving to last longer than had been expected and said that he is unaware of how 
companies will address battery swap-outs.  

Weis said that renewable energy can reduce energy costs and that the presence of wind energy 
has reduced the cost for ratepayers because low operating costs offset up-front funding. He 
recommended that the state diversify its energy generating sources and not rely solely on certain 
sources of energy, such as gas and coal.  He said that small solar and wind systems, such as 
residential systems that generate energy at the point of use, can free up congested transmission 
lines.

Vines discussed biomass energy and said that East Texas has an estimated 22 billion pounds of 
waste, which includes logging waste wood as well as urban biomass that has the potential to 
generate over 100 trillion British thermal units (BTUs) of heat energy annually.  He added that 
East Texas generates an estimated 8.6 billion pounds of logging waste annually.  He stated that 
biomass is usually generated near the source of consumption.  Vines said that biomass provides a 
competitive energy cost to other energy sources. He said that Texas needs to diversify its energy 
portfolio and to include biomass in its energy portfolio.  Vines said that biomass is a clean 
energy that is 60 to 70 times cleaner than the current air standards.  He stated that a 50-megawatt 
biomass facility creates 350 to 400 jobs per facility.   

Senator Jackson asked who is financing the Aspen Power biomass facility.  Vines responded that 
the facility is being funded through tax-free revenue bonds issued through the Oppenheimer 
Champion Income Fund.  Vines said that it takes $120 million to get a biomass facility up and 
running. He said that natural gas drives electric rates.  He said that biomass should be eligible to 
obtain the state’s $500 million non-wind renewable energy credit.  He stated that biomass power 
is a dependable power source that is generated close to the consumer.  

Senator Fraser asked what is the cost to the consumer of biomass power.  Vines said that the 
Aspen Power biomass facility would compete at a six cents per kilowatt hour level with no 
subsidy, but that it would be difficult to compete with natural gas rates at current prices.  Vines 
said that a government subsidy would allow more biomass facilities to be developed.   

Senator Lucio asked whether there has been an estimate of the amount of natural gas available in 
Texas.  Vines said that the state could export natural gas energy to other states and Mexico.  
Vines said that if Texas were a country it would rank second or third in the world in regard to 



natural gas reserves.

Senator Carona called Brewster McCracken, Pecan Street Project; Jim Greer, senior vice 
president, asset management, Oncor; Patrick James, TXU; Brent Hodges, Reliant Energy;  and 
Kenny Mercado, CenterPoint Energy, to testify. Greer discussed electric smart metering and 
said that Oncor has installed approximately 1.2 million smart meters to date and will have 
installed 3.4 million by 2012.  He said that smart meters allow people to better monitor their 
energy use.  He said that Oncor utilizes the Smart Meter Texas web portal that allows energy 
consumers to view their energy consumption.  He added that that information is updated every 
15 minutes.  He stated that Oncor is attempting to educate the public by going to areas around 
the state with a mobile classroom and demonstrating how smart meters work.  He stated that 
Oncor has established an “Ask Oncor” program in which Oncor employees answer questions 
from the company’s energy consumers online regarding energy efficiency programs.    

Senator Jackson asked who pays for the smart meters and what is the cost.  Greer said that the 
total cost is just over $200 per customer and that that is charged through a $2.19 surcharge fee 
per month over an 11-year period.   Greer said that smart meters have a 20-year life span and can 
be upgraded through firmware.  He said that customers do not have a choice and are required to 
use smart metering.  

Mercado stated that CenterPoint Energy plans to swap out 2.2 million meters by 2014 and has 
installed 550,000 meters to date.  He said that CenterPoint Energy received a $200 million grant 
from DOE to accelerate its smart metering deployment, which may enable the company to 
complete the exchange by 2012.  He stated that DOE allocated $50 million to upgrade 
CenterPoint’s intelligent grid, which will utilize smart meters and other technologies.  He said 
that meter accuracy is increased compared to the old meters and said that the smart meters can 
remotely connect and disconnect.  He said that CenterPoint Energy utilizes the Smart Meter 
Texas website portal, which allows its energy consumers to access their energy consumption 
data.

Hodges said that Texas is ahead of other states regarding smart metering technology due to 
strong progressive work by the legislature and state policymakers.  He said that Reliant Energy 
has deployed 1.7 million smart meters.  He said that Reliant Energy has received a $20 million 
DOE grant to assist the company with deploying the smart metering technology.  He discussed 
various Reliant Energy efficiency programs, including the Smart Meter Texas website portal, the 
time-of-use rate plan, and in-home displays.  Hodges stated that Reliant Energy provides a free 
in-home energy audit and a website that provides energy efficiency tips.

Senator Harris asked how much of the $200 million grant CenterPoint Energy obtained from 
DOE was used to reduce the cost of the smart meter.  Mercado responded that $150 million was 
used to reduce the cost of smart meters. 

McCracken discussed the Pecan Street Project (PSP), which does research and development 
regarding smart grid and smart metering technology.  He said that PSP has received a grant to 
conduct a study at the Mueller housing development in Austin.  He stated that many states are 
not modernizing the electric grid, but that Texas is moving forward on that modernization.  



McCracken said that it is important to monitor energy use because of the need to conserve 
energy.  He said that the use of electric vehicles can double the energy consumption in one 
home.  He discussed a University of Central Florida study that found that people’s energy 
consumption grows throughout the day and peaks between 3:00 p.m. and 4:00 p.m.  He added 
that during that time energy costs the consumers 42 cents per kilowatt hour compared to the 
average cost of 11 cents per kilowatt hour.  McCracken said that if consumers could reduce their 
consumption during this peak time, it could have a significant impact on their utility bills.  He 
said that smart metering allows consumers to measure and manage their energy usage.  He stated 
that people charge their cars at night when they get home, which doubles their electric usage.  
McCracken said that smart metering can identify individuals who use an electric vehicle by 
monitoring the amount of electricity consumed.  He stated that smart meters can also notify the 
electric company or law enforcement if someone is stealing electricity.

James said that TXU offers an iThermostat that allows consumers to program their thermostats 
remotely through a website.  He said that this provides a convenience to customers so that they 
can quickly and easily make changes to their air conditioning thermostat from remote locations.  
He stated that TXU has a time-of-use plan that enables customers to save money on their utility 
bills by adhering to requirements of the plan that reduce energy consumption during peak usage.  

Senator Carona opened public testimony. 

Senator Carona called Luke Bellsnyder, Texas Manufacturers Association; William Peacock III, 
Texas Public Policy Foundation; Tim Morstad, AARP; Karen Haden, The Sustainable Energy 
and Economic Development (SEED) Coalition; and Luke Metzger, director, Environment Texas, 
to testify. Bellsnyder said that among TMA’s members are some of the largest energy consumers 
in the state.   He said that energy usage is the largest cost driver.  He encouraged legislators to be 
aware of the cost divers when implementing energy policies.  He said that any cost drivers could 
decrease the state’s ability to attract new businesses and could reduce businesses’ ability to do 
research and development.  He requested that the committee work with TMA regarding energy 
efficiency policies.  

Peacock stated that since 2002, Texas consumers have paid $591 million to support the state’s 
energy efficiency program.  He discussed flaws with the state’s energy efficiency program, 
stating that the state measures savings from the program incorrectly and that consumers tend to 
use more energy when the costs are reduced.  He stated that the marketplace can handle the 
increased demand for electricity and that Texans are interested in more “less expensive energy” 
not less “more expensive energy.”   

Morstad said that the impact of dynamic pricing has not been adequately studied, specifically 
regarding older citizens who are unable to move their use to night time.  He said that the state 
needs to ensure that people who are on time-of-use plans actually benefit from such plans.  He 
said that if a person does not benefit from a time-of-use plan, the person should have an 
affordable alternative to such a plan.

Haden stated that one-third of municipal utility companies and electric cooperatives (co-ops) are 
not doing much regarding energy conservation.  She discussed various municipal utility and 



electric co-op energy conservation programs, including efforts by the Pedernales Electric Co-op, 
Bluebonnet Electric Co-op, the City of Austin, and San Antonio’s Public Utilities to reduce  
customers’ energy consumption.  She said that San Antonio’s utility company, CPS Energy, is 
interested in reducing its energy consumption by 771 megawatts by 2020 through efficiency in 
an attempt to prevent the need to build an additional coal power plant.  She stated that CPS 
energy has reduced its energy usage by 140 megawatts in two years by using weatherization 
programs and lighting retrofits.      

Senator Fraser asked whether Austin and San Antonio offer variable pricing plans.  Haden stated 
that the City of Austin offers a Power Partners program that offers variable pricing.  Senator 
Fraser said that no electric co-op offers variable pricing.  Senator Fraser said that  municipal 
utility companies and electric co-ops, which do not have competition, need to offer variable 
pricing to incentivize people to use smart metering and to encourage people to stop consuming 
electricity during peak hours.  Senator Fraser said that such companies do not have price 
pressures from a competitor, so they have no incentive to offer variable pricing.   

Haden said that United Cooperative Services has an energy efficiency store that uses collective 
buying power to obtain more affordable prices on energy efficiency hardware and software that 
provides a 20 percent discount to its consumers for such hardware and software.

Metzger said that in the next 20 years, 2.2 million homes will be built in Texas, placing a 
considerable strain on the electric grid. He stated that Texans can reduce their energy 
consumption from Texas’ electric grid if they use rooftop solar.  He added that rooftop solar has 
the potential to create jobs in Texas because of its silicone-producing companies.  Metzger 
recommended that the state incentivize the use of solar energy.  

Senator Carona called Lanetta Cooper, Texas Legal Services Center; Russ Keen, Plug-in Texas; 
and Carol Biedrycki, Texas Ratepayers’ Organization to Save Energy, Inc., to testify. 

Cooper recommended that the state encourage utility companies to have demand savings goals 
for low-income programs that equal the percentage of poverty within the economic area served 
by that plan. She said that PUC has recently decreased utility incentives for low-income energy 
efficiency programs. She stated that the best energy efficiency option for low-income families is 
weatherization.   Cooper recommended that the state require that weatherization be a part of any 
energy efficiency plan addressing demand savings.  She said that pricing options do not provide 
certainty of demand savings, especially to the elderly.  She recommended that the legislature 
consolidate all efficiency programs into a stand-alone agency to ensure equitable program access 
and public participation in the planning and implementation of energy efficiency plans.    

Keen said that a majority of the major automobile makers have invested money in developing 
electric vehicles.  He recommended that the state use Texas Emissions Reduction Plan (TERP) 
funds to incentivize car purchasers to purchase electric vehicles.  He said that most electric 
vehicles take eight hours to charge, but that there is a three-hour rapid charge available.  Keen 
said that the City of Houston has purchased electric vehicles for its fleet.  He said that electric 
vehicles align up with wind energy peak production. 



Senator Lucio asked whether there is technology available inside a vehicle that would regulate 
speed so that if a driver chooses to have such technology, insurers could offer a reduction in 
premiums.  Senator Carona said that such technology exists, but the state would need to 
authorize its use in order for insurance companies to retrieve that type of information.  

Keen stated that there are concerns that electric vehicles are too quiet, which can make them 
dangerous to pedestrians and bicyclists who do not hear them approaching.

Senator Fraser said that peak wind energy production is in the middle of the night and 
recommended the development of the necessary transmission lines and technology to get that 
energy to homes that use electric vehicles.   

Biedrycki recommended that the state regulate energy so that low-income families are able to 
obtain affordable energy.  She discussed recent PUC rules that are negatively affecting low-
income families and said that PUC has taken away the incentive to provide benefits to low-
income families. She expressed concern that PUC is not placing a priority on providing 
assistance to low-income families.  She stated that PUC is reducing its budget by five percent by 
reducing the System Benefit Fund that serves low-income families.  Biedrycki said that there is 
energy savings potential in low-income homes through weatherization because those homes tend 
to be more open to the elements.  She recommended that the committee consider low-income 
families in regard to energy reform.  

Senator Watson said that if PUC does reduce its budget using the System Benefit Fund, then the 
agency is using those funds in a manner that was not intended.  He said that the System Benefits 
Fund is a good example of why budget reform is needed.   

The committee recessed subject to the call of the chair.     

—by Austin Valentine, Senate Research Center 



Senate Committee on Business and Commerce (October 25, 2010) 

The Senate Committee on Business and Commerce (committee) met on Monday, October 25, 
2010, to hear invited and public testimony regarding home mortgage servicers (servicers) and 
competition in the electric retail markets, including the impact of the nodal transition on electric 
customers.  

Senator Carona called the meeting to order and called the first panel of witnesses that included 
Kevin and Connie Christopher; Greg and Marta Guzman; Tim Bothe; Charlotte Richards; and 
Robert Doggett, team manager, Foreclosure Defense and Predatory Lending, Texas Rio Grande 
Legal Aid, to testify on their experiences with servicers.   

Kevin Christopher discussed issues that he and his wife encountered with American Home 
Mortgage Savings, Inc. (AHMSI), stating that the company redirected the Christophers’ 
mortgage payments to pay for windstorm insurance even though the family had already obtained 
such insurance.  He said that they received a notice of foreclosure from AHMSI and that they 
filed a complaint with the Texas Department of Insurance.  Christopher stated that their problems 
with AHMSI were alleviated when the Office of the Attorney General (OAG) filed suit against 
AHMSI in August 2010.

Marta Guzman discussed problems she faced with OCWEN Financial Corporation (OCWEN), 
stating that OCWEN had foreclosed on her home of 24 years.  She stated that she had difficulty 
contacting OCWEN representatives and that her phone calls were often routed to call centers in 
India.  She discussed personal difficulties leading up to the foreclosure and discussed 
contradictory conversations she and her realtor had with OCWEN representatives.  Guzman 
stated that she could not believe such actions were occurring in the United States.

Bothe provided the committee with written testimony outlining contractual issues with AHMSI.  
He stated that AHMSI is not under regulation.

Richards testified that she is homeless because OCWEN foreclosed on her home.  She said that 
she had been living in her house for 24 years, but that OCWEN sent notices to another address.  
She discussed the events leading up to her eviction, stating that she has documentation proving 
dishonest practices by OCWEN.  Senator Carona stated that the committee will help correct the 
wrongs that led to her eviction.

Doggett stated that the federal Home Affordable Modification Program has failed to help citizens 
modify their mortgage loans and avoid foreclosure.  He said that the foreclosure process works 
efficiently, making it easy for servicers to foreclose.  Doggett said that loan modification is a 
more complicated process than foreclosure and that there are more incentives for servicers to 
foreclose on a property than to modify a loan.  He stated that servicers have different motives 
than loan holders and that servicers make money from late fees and other charges to 
homeowners.  Doggett said that servicers do not make money by helping people keep their 
homes.  

Senator Carona asked Doggett for recommended statutory changes.  Doggett replied that 



servicers in Texas are not regulated and that some regulation and oversight would be helpful.  He 
said that a regulatory system could be funded through a system by which the violators are 
assessed fees and penalties.

Senator Estes asked Doggett for the number of entities that provide legal aid to customers facing 
mortgage problems.  Doggett said that approximately 10 legal aid lawyers in the state (one for 
every 10,000 clients) deal with mortgage foreclosure problems.  He said that people often fall 
victim to lawyers who are unable to provide assistance.

Senator Estes asked Doggett whether there were fewer problems with community banks than 
with large servicers because community bank representatives are easier to contact.  Doggett 
replied that telephone operators with larger servicers have no authority to modify loans.   He said 
that community banks have more incentive to modify loans that are provided through their bank.  
Doggett stated that it would be beneficial to have an agency in Texas that customers could call 
for assistance.  Following an inquiry from Senator Estes, Doggett stated that he is not advocating 
the creation of a new regulatory agency, but suggested that additional oversight authority be 
given to an existing agency, such as the Department of Savings and Mortgage Lending (SML).

Senator Carona called a panel comprised of Janice K. Huey, senior vice president, Wells Fargo 
Home Mortgage (Wells Fargo); Tom Tallent, vice president, Mortgage and Records Services, 
Colonial Savings; and Larry Hartman, vice president, Customer Experience, JP Morgan Chase 
(Chase), to testify on the home mortgage service process.  It was brought to the committee’s 
attention that OCWEN and AHMSI were invited to testify, but that OCWEN declined the 
invitation and that a representative of AHMSI was not available.  

Huey said that Wells Fargo helps customers and creates opportunities for customers to own 
homes and has a long history of responsible lending.  She said that the majority of loans at Wells 
Fargo are owned by investors who provide guidelines the bank must follow.  She said that Wells 
Fargo continuously collaborates with investors to introduce helpful solutions for customers to 
satisfy the obligations of homeownership.  She said that Wells Fargo is the loan servicer for 
approximately 775,000 customers in Texas.  Huey discussed Wells Fargo’s responsible servicing 
principles.

Senator Estes asked Huey how customers can contact Wells Fargo representatives and obtain the 
information they need to save their home.  Huey replied that Wells Fargo has no offshore call 
centers and that each customer is given a 1-800 number with their statements.  She stated that 
Wells Fargo has a practice whereby one representative works with a customer throughout the 
entire course of the loan modification process.  

Senator Carona asked how a large servicer such as Wells Fargo is incentivized to help customers 
avoid foreclosures.  Huey replied that servicers are given incentives through investors to prevent 
foreclosures and to work on loan modifications.  She said that no one wins with foreclosures. 
Huey said that Wells Fargo takes pride in treating customers as people rather than as loan 
numbers.  Following an inquiry from Senator Carona, Huey stated that Wells Fargo is the 
second-largest home mortgage service lender in the nation.   



Tallent testified that Colonial Savings is a local, mid-sized home mortgage servicer.  He 
discussed national lending laws that apply to all servicers, including the Truth in Lending Act, 
the Real Estate Settlement Procedures Act, and the Mortgage Reform and Anti-Predatory 
Lending Act, which established the Bureau of Consumer Financial Protection.   He said that 
federal regulation provides avenues for customer complaints and that federal legislation that 
affects consumer issues will be effective within the next few years.  

Hartman said that Chase has over seven million consumer customers in Texas.  He said that 
Chase strives to provide a high level of customer service for all customers, including those who 
seek loan modifications or those who are in default.  He stated that Chase has numerous 
employees who help customers stay in their homes, including relationship managers who 
personally work with customers on loan modification.  Hartman said that Chase has regional 
homeownership centers in Houston and Dallas that enable homeowners to meet with trained 
advisors to discuss their situations. 

Following an inquiry by Senator Carona, Hartman stated that Chase fluctuated as the fourth-
largest and fifth-largest mortgage servicer in the nation.  Senator Carona said that the committee 
intends to solve problems relating to home mortgage servicers with as little regulation and 
damage to the industry as possible.  Senator Estes stated that the entire mortgage lending 
industry will benefit from identifying those servicers that abuse citizens with careless business 
practices. 

Senator Carona called Leslie Pettijohn, commissioner, Office of Consumer Credit Commissioner 
(CCC); Doug Foster, commissioner, SML; and Daniel Hodge, first assistant attorney general and 
chief of staff, OAG, to discuss the regulation of the home mortgage service industry. 

Pettijohn stated that the CCC has primary jurisdiction over Title 4 (Regulation of Interest, Loans, 
and Financed Transactions), Finance Code, but that in regard to mortgage lending, the CCC has 
jurisdiction over servicers that engage in the transaction of secondary loans and loans with more 
than 10 percent interest.  She said that CCC conducts examinations of secondary loan servicers.  
She discussed the enforcement activity of CCC that includes, in some cases, restitution in 
response to servicer violations.  Pettijohn provided the committee with complaint data on 
secondary loan servicers.  She said that the largest category of complaints is related to customers 
trying to obtain loan modifications and that the second-largest category of complaints is related 
to charges and fees.  Pettijohn said that the majority of the complaints are related to a first-lien 
mortgage, over which the CCC has limited jurisdiction.   

Senator Carona asked whether SML would be the ideal agency to regulate primary loan 
servicers.  Pettijohn responded that some agency within the Finance Commission would be 
appropriate.

Foster testified that SML regulates state savings banks and savings and loans, mortgage 
companies or brokers, and mortgage bankers.  He discussed mortgage originators that are also 
servicers and are registered with SML and mortgage servicers who voluntarily registered with 
SML to assist with customer complaints.  Foster said that more than 49 percent of all mortgage 
complaints received by SML relate to mortgage loan servicing.   He said that the most common 



loan-serving inquiries and complaints received by SML involve failure of servicers to approve 
loan modifications.  Foster said that the top four residential mortgage servicers in the country 
control 60 percent of the market and that the top 20 servicers control 80 percent of the market.  
He said that of that 80 percent, 71 percent are depository institutions that would not be subject to 
state oversight.  Foster discussed mortgage servicing statutory powers in other states, noting that 
the majority of states have consumer complaint authority.  He said that the states that have 
examination authority are currently not conducting examinations.  

Senator Carona called John Heasley, Texas Bankers Association (TBA), to testify and asked 
whether TBA members objected to oversight of servicers. Heasley replied that TBA does not 
have an official stance on the issue, but that larger members would prefer a simplified regulatory 
system with some degree of accountability.  Senator Carona, referring to Foster’s testimony on 
policies in other states, asked Heasley to provide the committee with information on what other 
states have done that would be helpful or detrimental for the regulation of servicers in Texas.

Senator Lucio asked what remedies are provided to consumers in other states that have stronger 
regulatory structures.  Foster said that most states offer exemptions to depository institutions and 
that most state regulatory structures are not proactive, but rather are reactive to customer 
complaints.  Senator Lucio asked whether customers would be better protected against abusive 
lending practices if Texas had more statutory safeguards.  Foster replied in the affirmative, 
stating that customers do not have the ability to appeal to a regulatory agency. 

Hodge stated that mortgage-related complaints filed with OAG have increased.  He said that the 
types of complaints against servicers include the misapplication of payments or failure of credits 
rendered; failure to timely credit payments; misplacement of information; payment of fees and 
late charges before payments toward loans; and failure to communicate with service centers.  He 
said that although OAG is not a regulatory agency, the Deceptive Trade Practices Act gives the 
Consumer Protection Agency within OAG subpoena power to investigate claims and seek civil 
penalties against violators.  Hodge said that servicers are also subject to the Texas Debt 
Collection Act.  He stated that OAG has made great efforts to protect consumers and has filed 
suit against violators, including AHMSI.

Senator Carona asked how slow the process of prosecuting servicer violations is and whether a 
regulatory agency with clear oversight would give a more timely response.  Hodge replied that 
litigation takes a longer period of time to resolve issues.  He stated that a regulatory agency can 
adopt and enforce rules to address violations in a more timely manner.  

Senator Carona commended Attorney General Abbott for his assistance to the committee.  

Senator Carona opened the hearing to public testimony relating to servicers.   

Karen Neeley, general counsel, Independent Bankers Association of Texas (IBAT), stated that 
depository institutions, particularly community banks, provide a significant number of residential 
mortgage loans and keep a number of those loans in their own portfolio.  She stated that her 
written testimony provides a wide array of state and federal laws that currently exist with regard 
to servicing mortgage loans.



Senator Carona, Senator Lucio, and Neeley discussed the percentage of home mortgage loans 
that are made through community banks compared to large secondary banks.  Neeley said that 
she was unaware of the specific percentage, but that community banks can provide loans in areas 
that secondary banks cannot.

Senator Carona called Donna L. Nelson, commissioner, Public Utility Commission (PUC), and 
Trip Doggett, president and chief executive officer, Electric Reliability Council of Texas 
(ERCOT), to discuss the state perspective regarding competition in electric retail markets.  

Nelson discussed the history of the electric market in Texas.  She said that ERCOT covers 75 
percent of the land mass and 85 percent of the electric load in Texas.  She said that ERCOT is 
unlike any structure in other states.  She said that because ERCOT is contained entirely within 
the geographic boundaries of Texas, the Texas Legislature has more authority over electric issues 
than do legislative bodies in other states.  Nelson said that the deregulated market has worked for 
residential and industrial customers.  She said that ERCOT has a heavier reliance on natural gas 
than any other electric market in the United States and that retail electric rates depend on the 
price of natural gas.  Nelson discussed wholesale natural gas rates and price volatility since 2004.

Nelson stated that cost savings are passed on to retail customers.  She said that the lowest 
variable price product for each of the electric service territories is lower than the last regulated 
rate in 2001.  She stated that rates in the competitive market are lower than the rates of 
municipally owned electric utilities (MOEU) and electric cooperatives.  Nelson said that 
evidence shows that rates in Texas are lower than rates in other large states like California and 
New York and neighboring states like Oklahoma, Louisiana, and New Mexico.  

Senator Watson asked Nelson how electric prices in Texas compared to prices in other states in 
2008.  Nelson replied that Texas rates were higher than those in neighboring states due to the 
price of natural gas.  Senator Watson stated that the volatility of natural gas prices should be 
considered in the context of electric prices.

Nelson discussed the transition to the nodal market that will occur on December 1, 2010.  She 
stated that the current zonal wholesale market that divides the state into four zones is inefficient 
because price signals are not transparent and congestion costs are uplifted to all within the zone.  
She said that the nodal market, which divides the electric grid into 4,000 nodes, would reduce 
local congestion costs and improve ERCOT’s operational control of the electric grid.  She said 
that a cost-benefit analysis determined that the transition to the nodal market would have a $520 
million system-wide benefit and $5.6 billion in savings to customers over a 10-year period.  

Senator Carona and Senator Fraser discussed concerns relating to the transition to the nodal 
market, including the notion that costs will be passed on to customers and the opportunities for 
market manipulation.  Nelson replied that costs relating to the transition to the nodal market have 
already been charged as a fee to transmitters.  Senator Fraser stated that an independent market 
monitor will prevent market manipulation.  Nelson said that after the transition to the nodal 
market, a cap on prices will be placed for 45 days to help mitigate any unforeseen consequences.  
Senator Fraser expressed cautious optimism about the project.  



Doggett testified that the competitive retail market is one of four responsibilities given to 
ERCOT under the Public Utility Regulatory Act (PURA).   He said that ERCOT is the only 
entity of its type in the United States; no other entity performs a similar range of grid, wholesale 
market, and retail market operations.  He said that ERCOT maintains a centralized registration 
database and serves as the transaction clearinghouse for all retail transactions.

Senator Fraser asked for the average time it takes for a customer to switch providers.  Doggett 
replied that the average time is five days.  Nelson added that in the past the timeline for 
customers to switch providers was 45 days.  She said that PUC recently implemented rules to 
shorten that timeline.    

Senator Jackson asked whether the cost to convert to the nodal system has been absorbed since 
the process began in 2003, and whether generation, distribution, and infrastructure costs are 
included in rates.  Nelson said that costs for the nodal transition have been absorbed by fees to 
generators that have been charged since 2005 or 2006 and will continue to be charged through 
2010.  She said that retail customers have not been charged for transition costs.

Doggett said that ERCOT can track residential customers who switch electric providers, stating 
that ERCOT processes approximately 60,000 switches per month.  He stated that ERCOT has 
spent a great deal of time and effort toward training market participants and retail electric 
providers in preparation for the transition to the nodal market.   

Senator Lucio asked Doggett what he considers the definition of success for the nodal market. 
Doggett said that the nodal market will be a success if it provides a reliable electric market with a 
more accurate management of congestion areas and system frequency.  Senator Lucio asked for 
the amount of savings customers will see once the nodal market is fully operational.  Doggett 
said that the cost-benefit savings analysis indicated $5.6 billion in savings to customers over the 
first 10 years.  He said that the nodal system will provide ERCOT with better tools for frequency 
control.

Senator Fraser said that savings will be seen through the reduction of electric load congestion, 
particularly as the Texas population continues to grow.

Senator Jackson asked whether the shift to a nodal market will affect the number of employees 
needed at ERCOT.  Doggett replied in the negative, stating that the savings are not directly 
transferable to the operational costs of ERCOT.  He said that the savings will be seen in 
ERCOT’s ability to operate generation units more efficiently.   

Senator Carona called Phillip Oldham, Texas Association of Manufacturers (TAM); Jake Dyer, 
policy analyst, Cities Aggregation Power Project (CAPP); Chris Brewster, attorney, Steering 
Committee of Cities Served by Oncor; and Bee Moorhead, executive director, Texas Impact, to 
testify.  

Oldham said that energy costs are the largest costs of doing business for manufacturers.  He said 
that TAM supports the electric market in ERCOT, and he stated that the hallmark of a successful 



market is its ability to lower prices when costs of production are lowered.  Oldham said that 
manufacturing plants were able to stay open as a result of lower energy prices provided by 
ERCOT, and he said that TAM is pleased with the independent market monitor that ensures 
appropriate bidding and market behavior.  Oldham said that TAM is also cautiously optimistic 
about the transition to the nodal market system.  He said that ERCOT affords its customers an 
array of risk management tools and allows customers to determine the risks they want to 
undertake.  Oldham expressed hope that those risk management tools will continue to be 
provided to customers after the transition to the nodal market.      

Dyer testified that despite the decline in electric prices, the electric market is not operating as a 
competitive market should.  He said that residential electric rates remain above the national 
average   and are higher than rates in neighboring states.  Dyer said that Texans have suffered 
greater price increases than residents in all but six states since the market was deregulated in 
1999.  He said that a PUC report confirmed that costs were decreasing before deregulation.

Senator Harris asked whether Dyer is suggesting that Texas should return to a regulated electric 
market.  Dyer said that CAPP is not in favor of regulation but has proposed legislative changes 
for the electric market.  At Senator Lucio’s request, Dyer discussed the difference in his 
methodology in reaching conclusions opposite to those of previous witnesses regarding how 
deregulation has affected citizens.   

Brewster stated that a highly unrealistic set of expectations has been placed on the transition to 
the nodal market.  He stated that the nodal market will produce a new set of charges and that a 
number of retail electric providers may default or direct unexpected costs of the transition to 
consumers.  He said that he anticipates that a large number of disputes will arise from the 
transition.  Senator Carona said that he has heard similar fears from other sources suggesting that 
retail providers will default.

Moorhead expressed concern that the competitive market serves low-income and vulnerable 
customers.  She said that the System Benefit Fund should be set aside to protect those who need 
service rather than to balance the state budget as part of general revenue.  She stated that 
consumers do not have adequate information regarding the electric market.  She discussed issues 
with the PUC website PowertoChoose.org, which is intended to enable customers to shop for 
electricity providers and to learn about electric competition in the state.  Moorhead expressed 
concern that deregulation has not resulted in lower electric rates.  She said that lower wholesale 
prices cannot be attributed to deregulation and that natural gas rates are likely to rise.  Moorhead 
stated that deregulation has, however, created opportunities for environmental stewardship by 
allowing customers the option to use renewable energy sources.

Senator Carona called John Fainter, president and chief executive officer, Association of Electric 
Companies in Texas (AECT); Marci Zlotnik, chairman, StarTex Power; and Brad Jones, vice 
president, government relations, Luminant, to testify.   

Fainter testified that competitive electricity prices are directly related to natural gas prices, but 
enable customer choice and lower prices.   Fainter discussed fixed-price products.



Senator Carona asked why there is a difference in price calculations among other witnesses.  
Fainter said that he used information from PowertoChoose.org and the Edison Electric Institute 
(EEI) to calculate prices for his testimony.

Fainter discussed other factors that affect electricity costs.  He said that Texas has experienced 
tremendous population growth and that there is a need to build electric generation and 
transmission capacity to meet that growth.  He said that generators have dedicated a great 
amount of funds to updating and retrofiting their infrastructure in order to comply with 
environmental standards.   

Zlotnik testified that StarTex Power has been successful in the competitive market by focusing 
on customer service and corporate culture.  She said that StarTex Power was the first company to 
implement contract expiration prices on residential bills after 2008.  Zlotnik said that StarTex 
Power has mitigated any risk associated with the transition to the nodal market by buying price 
insurance from its wholesaler.  She said that retail electric providers may fail, but that there are 
many mechanisms companies can use to hedge transmission costs.  Zlotnik stated that no one 
will go without power.  She discussed changes to be implemented in June 2011 relating to 
switch-holds.  She said that switch-holds expand the population of customers who will be offered 
deferred payment plans.  Zlotnik stated that switch-holds will keep prices low.

Jones testified that Luminant has partnered with ERCOT for the design and testing of the nodal 
market and that corrections and improvements have been implemented as needed.  He said that a 
great deal of training has been provided by ERCOT.  Jones stated that the nodal market provides 
transparencies that enable all market participants to identify problems and determine resolutions.  
He said that the nodal market will be more efficient and transparent and will yield a reduction of 
congestion costs and more investment in new generation.   

Senator Carona opened the meeting to public testimony relating to competition in the electric 
market.   

Andrew McFarlane, Data Foundry, stated that businesses need certainty of costs and reasonable 
power costs.  He discussed issues relating to Austin Energy.  He recommended that the 
legislature allow retail competition for MOEUs or require more transparency from MOEUs.  He 
suggested that PUC oversight of MOEUs should be expanded.

Carol Biedrzycki, executive director, Texas Ratepayers Organization to Save Energy (ROSE), 
testified that Texas ROSE does not support prepaid services provided by retail electric providers 
for the installment of advanced meters.  She said that prepaid services set up a second-tier class 
of customers whose protections are not the same as those of other customers with standard 
service.  Senator Carona asked Biedrzycki to provide the committee with information on the lack 
of such protections for customers.  

Cyrus Reed, Lone Star Chapter, Sierra Club, discussed opportunities to reduce prices in the nodal 
market.  He said that rates may be more volatile due to local generation and congestion issues after 
the transition to the nodal market.  He stated that electric bills may be reduced through consumer 
programs on energy efficiency, demand-side management, and renewable energy.    



Roger Borgelt, Austinites for Action, discussed Austin Energy’s Climate Protection Plan. He 
stated that the Austin city council’s affordability matrix, which is intended to provide consumer 
protections against excessive rates, is questionable.  He said that there is no dependable guideline 
on how Austin Energy will make purchasing decisions. Borgelt recommended that the legislature 
establish an independently appointed and geographically representative board to monitor MOEU 
operations in Austin; require an annual audit of Austin Energy; direct an independent review of 
Austin Energy operations; and require an independent review of Austin Energy’s Climate 
Protection Plan.     

Tim Morstad, AARP, expressed concern that choosing retail electric providers may be 
challenging for customers.  He stated that the legislature should provide for clear electricity 
contracts.  Morstad said that PUC requires that contracts be in plain language, but confusing 
contracts still exist.

Bill Peacock, Texas Public Policy Foundation (TPPF), discussed the problem with calculating 
electric prices.  He said that TPPF used information from Powertochoose.org and the United 
States Energy Information Administration (EIA).  Peacock said that current electric prices in 
Texas are lower than the national average, according to the EIA.   He stated that deregulation has 
led to lower consum¬er prices, greater reliability, and highly competitive markets.    

Marcus Pridgeon, CMC Steel America, testified that the nodal market will be superior to the 
zonal market with the exception of advanced notice of prices in real time.  He said that the ability 
to control power costs by responding to high energy prices is essential to industries with 
demand-responsive loads, such as steel mills.  He said that he is able to determine whether he 
can make steel profitably with the price of electricity every 15 minutes under the zonal system.  
Pridgeon said that advanced notice of real-time electric prices should be incorporated into the 
nodal market.   

The committee recessed subject to the call of the chair.   

—by Endi Silva, Senate Research Center


