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ACRONYMS

AAM   Alliance of Automobile Manufacturers

AASP Association of Automotive Service Providers

BCCA Business Coalition for Clean Air

CAAA Clean Air Act Amendments

CTTS Code Traceable Test Suite

DOE Department of Energy

EPA Environmental Protection Agency

ESL Energy Systems Lab

FCAA Federal Clear Air Act

GLO General Land Office

HERS Home Energy Rating System

HGA Houston-Galveston Area

IECC International Energy Conservation Code

IRC International Residential Code

NOx Nitrogen Oxide

PUC Public Utility Commission

SECO State Energy Conservation Office

SIP State Implementation Plan

TCAWG Texas Clean Air Working Group

TERP Texas Emissions Reduction Plan

TCE Texas Campaign for the Environment

TCET Texas Council for Environmental Technology

TNRCC Texas Natural Resource Conservation Commission

TransStar TransStar Energy Company

TSIA Texas State Inspection Association

VOC Volatile Organic Compounds
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INTRODUCTION

Meeting the federal air quality standards established by the Clean Air Act continues

to pose a challenge for the State of Texas.  However, during the 77th legislative

session, a monumental step toward compliance was taken by the State of Texas

with the passage of Senate Bill 5. 

  

This landmark piece of legislation established the Texas Emissions Reduction Plan,

an incentive-based program designed to ensure that the air in Texas is safe for its

citizens to breathe.  Should Texas fail to meet the emissions reductions

requirements established by the federal government, the potentially devastating

result could be the loss of hundreds of millions of dollars in federal highway funding,

major statewide economic impact, and the implementation of a federal clean air plan.
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INTERIM CHARGE

The Senate Interim Committee on Natural Resources was charged by Lieutenant

Governor Bill Ratliff with assessing the current efforts to reduce emissions and

comply with the federal Clean Air Act.  The Committee was also instructed to monitor

the efforts of the Texas Emissions Reduction Plan Advisory Committee as

established in SB 5, 77th Legislature.  

The interim committee held public hearings in Austin, Houston, Dallas, Amarillo and

Brownsville to receive testimony from interested parties on the subject.  Specific

testimony covering the parameters of this charge was received at Austin, Houston

and Dallas.
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BACKGROUND

The Federal Clean Air Act (FCAA) directs the U.S. Environmental Protection Agency

(EPA) to establish national standards for commonly occurring air pollutants that pose

threats to public health.  In November 1990, the United States Congress approved

the first major changes to the FCAA since 1977.  These changes, the 1990 federal

Clean Air Act Amendments (1990 CAAA), added provisions that addressed concerns

associated with hazardous air pollutants, acid rain, and stratospheric (upper-level)

ozone.  Additionally, the 1990 CAAA substantially changed the method by which

states were to address attainment of the air quality standards for criteria pollutants,

especially ground-level ozone.

In September of 1999, former Lieutenant Governor Rick Perry charged the 76th

Senate Interim Committee on Natural Resources to study the challenges that the

State of Texas faced in meeting federal air quality standards under the Clean Air Act,

as well as the impact of federal vehicle, fuel, engine, aircraft and other standards on

the state’s ability to meet Clean Air Act requirements.  The Committee received

testimony from interested parties during hearings conducted across the state.  The

resulting Committee report that was submitted to the 77th Legislature contained

findings and recommendations that were  shaped into Senate Bill 5, authored by

Senator J.E. “Buster” Brown and signed into law by Governor Perry in June of 2001.

SB 5 established the Texas Emissions Reduction Plan (TERP), an incentive-based

program designed to assure Texas’ compliance with the minimum federal standards

established by the Clean Air Act. 
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Funds for the incentive programs established in SB 5 were to be obtained through

a series of statewide fees and surcharges to be collected and distributed by the

Texas Comptroller of Public Accounts.  Since SB 5 became effective in September

of 2001, several lawsuits have been filed to challenge  certain provisions of the bill.

The lawsuit which has had the most significant impact upon the implementation of

the TERP was brought by a group of automobile dealers who challenged the

constitutionality of a particular fee included in the funding structure of SB 5 and,

ultimately, the fee was found by a Travis County court to be unconstitutional.  Judge

Livingston of Travis County issued an injunction prohibiting the Comptroller from

collecting the $225 inspection fee for out-of-state vehicles which in turn reduced the

annual budget for the TERP from approximately $137 million dollars to

approximately $30 million.  On June 6, 2002, Judge Livingston entered a final

judgement ruling the fee unconstitutional. (see Appendix N)  The repercussions of

this decrease in the TERP budget have significantly hampered the implementation

of the TERP on all levels.  
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CURRENT EFFORTS BY STATE GOVERNMENT TO REDUCE EMISSIONS

AND COMPLY WITH THE FEDERAL CLEAN AIR ACT

TNRCC

SB5 directed the TNRCC to delete the requirements for a ban on the morning

operation of construction equipment and for the early purchase of Tier 2 and Tier 3

equipment from the state implementation plan (SIP) and to add the provisions of

SB5.  The construction shift and the accelerated purchase of Tier 2 and 3 equipment

were expected to result in nitrogen oxide (NOx) emissions reductions of 35.2 tons

per day by 2007.  In September 2001, the TNRCC adopted and submitted to EPA

several revisions to the SIP including repeal of the construction shift and accelerated

purchase Tier 2 and Tier 3 equipment.

GOALS / TIMELINE

TERP 

August 2001 -Rules for emission reduction incentive grants completed

October 2001 -Guidance for emission reduction incentive grants adopted,

first RFP issued

November 2001 -First RFP closed, about $10 million requested

February 2002 -Eight first round projects selected for about $3 million,

second round RFP opened

June 2002 -Second round project selections

July/August 2002 -FY 2003 first round RFP expected to be issued
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Due to funding constraints, the TNRCC has limited the applications for the first two

rounds  of grant funding to the Houston/Galveston and Dallas/Fort Worth areas,

rather than all affected counties listed in SB 5.

Heavy-Duty Motor Vehicle Purchase or Lease Incentive Program

August 2001 -Rules completed

October 2001 -Guidance adopted

August 2002 -Program can not begin until this date

Light-Duty Motor Vehicle Purchase or Lease Incentive Program

August 2001 -Rules completed

October 2001 -Guidelines for Vehicle Manufacturer Requirements adopted

December 2001 -Clean Car Insignia contest started

March 2002 -Clean Car sticker design made available on the web

July 2002 -Manufacturers’ brochure due

August 2002 -Program can not begin until this date

TERP Advisory Board

May 2002 -Appointments finalized

June 2002 -First meeting

TERP Biennial Report to the Legislature

June 2002 -First draft of the biennial report available for internal review

August 2002 -Public meeting(s) held for consideration of biennial report

November 2002 -Biennial report finalized and printed



Senate Interim Committee on Natural Resources
Report to the 78th Legislature
Compliance with FCAA / Establishment of TERP Advisory Committee

-10-

CHALLENGES / SUCCESSES

The primary objective in addressing the challenges (financial and otherwise) of the

TERP program should be to provide the state with ability to realize sufficient

emission reductions for the approval of the Dallas/Fort Worth SIP and the continued

approval of the Houston/Galveston SIP.  A second objective would be to provide

grant funding for projects in the other “affected” areas of the state (as defined by SB

5).

TNRCC successes under the TERP:

--Created an infrastructure for an emissions reduction incentive grants program 

--Provides an opportunity for coordinated efforts between agencies responsible for

developing programs addressing emission reduction activities 

--Developed material to educate the general public and the regulated community on

the issue of clean vehicles, potentials for emission reductions and activities required

to comply with the federal clean air standard 

--Facilitates the development of technologies to address air emission issues as they

relate to cleaner fuels, cleaner vehicles, cleaner construction equipment, etc. 

Additional challenge (other than lack of funding): 

--Difficulty in securing response from some sectors to participate in grants program;

however, education and out-reach efforts have helped to increase participation from

many of the necessary sectors.
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COMMENTS / CONCERNS FROM PUBLIC AND INDUSTRY

-- Some concern expressed about the complexity of the program.

-- Comments and concerns regarding the 30% percentage reduction

requirements, and how this limits the available options, even if reductions can

otherwise be achieved under the cost effectiveness requirements.

TNRCC RULEMAKING - SUMMARY

TNRCC Adopted Grant Rules (see Appendix A)

In August 2001, the Texas Natural Resource Conservation Commission adopted

rules to implement grant provisions included in Senate Bill 5,the Texas Emission

Reduction Plan, adopted by the 77th Texas Legislature in 2001.  Senate Bill 5

required the TNRCC to delete the operating restriction on construction equipment

rules and the Tier 2/Tier 3 accelerated purchase rules on construction equipment

from the Dallas/Fort Worth and Houston/Galveston (HGA) state implementation

plans (SIP) and replace them with programs from SB 5.  The SB 5 programs are

estimated to achieve emissions reductions in excess of the reductions expected from

the rules that are being repealed.  In accordance with SB 5, the SIP will be revised

to replace these rules with the TERP.

These rules will establish an incentive program for the repower, retrofit or add-on,

use of a qualifying fuel, and the development and demonstration of new technologies

in engines used in on-road and non-road diesel equipment that will reduce nitrogen

oxides (NOx) emissions not otherwise required by federal requirements.  These rules

also establish incentives for the purchase or lease of new non-road equipment and
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for the implementation of infrastructure projects.  The implementation and

administration of the incentive programs will be performed by the TNRCC and

implemented through establishment of guidelines and criteria for eligible projects.

The incentive programs established by these rules are available for use in the

nonattainment areas of Texas and other affected areas of the state.

SECTION BY SECTION DISCUSSION

The new Subchapter K includes a new Division 3 which will establish a new Diesel

Emissions Reduction Incentive Program for On-Road and Non-Road Vehicles with

rules found in the new §§114.620 - 114.622, 114.626, and 114.629.  Except where

noted in the discussion that follows, the requirements in the new rules are taken from

requirements in SB 5.  Also, criteria and requirements will be further refined through

the guidelines and criteria that will be developed as part of the incentive program,

as provided for in SB 5.

The new §114.620 contains definitions applicable to the diesel emission reduction

incentive program for on-road and non-road vehicles.  These definitions include:

cost-effectiveness, incremental cost, motor vehicle, non-road diesel, non-road

engine, on-road diesel, qualifying fuel, repower, and retrofit.  Administrative changes

were made to indent the first paragraph and to capitalize the first word of the

definitions in (3) - (5) and (7) - (9) to conform to Texas Register format and style.

The new §114.621 establishes the applicability of persons applying for grants from

the diesel emission reduction incentive program for on-road and non-road vehicles.

This provision will allow for potential future, as well as current, owners and operators

to be eligible for grants from the program.
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The new §114.622 establishes the eligibility requirements for the incentive program

while the new §114.622(a) lists projects that are eligible for funding which include the

following:  purchase or lease of non-road diesels; emissions-reducing retrofit projects

for on-road or non-road diesels; emissions-reducing repower projects for on-road or

non-road diesels; purchase and use of emissions-reducing add-on equipment for on-

road or non-road diesels; development and demonstration of practical, low-

emissions retrofit technologies, repower options, and advanced technologies for on-

road or non-road diesels with lower NOx emissions; use of qualifying fuels;

implementation of infrastructure projects; and other projects with the potential to

reduce NOx emissions from diesel engines.  

The new §114.622(b) requires that, if a project is funded under this incentive

program, at least 75% of the vehicle miles traveled or the hours of operation must

take place in a nonattainment or affected county for five years following the grant.

It is important that reductions be achieved for purposes of demonstrating attainment

by 2007, and the agency will develop guidance accordingly.  Furthermore, the new

§114.622(c) requires that:  old equipment or engines that are replaced must be

recycled, scrapped, or otherwise removed from all affected counties.  

New §114.622(d) states that grants can only be awarded to projects that have a

cost-effectiveness not exceeding $13,000 per ton of NOx emissions reduced.  The

phrase “subsection (a)(1) - (7) at this section” was changed to “subsection (a) of this

section,” to include all eight eligible projects.  New §114.622(e) specifies that

projects funded with this grant money cannot be used to generate emission credits.

This is due to the fact that grants under this program are to be awarded to projects

that will serve to replace the emissions reductions in the SIP that were expected to
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be  generated by the repealed construction shift and accelerated purchase of Tier

2 and Tier 3 equipment.  For this reason, these reductions cannot also be used for

emissions credit under any state or federal emissions reduction credit averaging,

banking, or trading program.

New §114.622(f) specifies that projects are not eligible if required by a state or

federal law, rule or regulation, memorandum of agreement, or other legally binding

document.  New §114.622(g) states that a retrofit, repower, or add-on equipment

project must achieve a reduction of at least 30%.  

Finally, new §114.622(h) states that if a grant recipient fails to meet the terms of a

project grant or the conditions of this division, the grant recipient may be required to

return some or all of the funding.  All of these requirements are found in SB 5 except

the requirement that old equipment or engines must be recycled, scrapped, or

removed from the affected counties.  The commission included this requirement so

that these older equipment and engines are truly replaced with newer ones in order

to ensure that all of the estimated emission reductions are actually achieved.

The new §114.626 establishes that grant recipients must meet the reporting

requirements of the grant and that reports will not be required more than once in a

12-month period.  General reporting requirements may be detailed in guidance that

is being developed for this incentive program in addition to project-specific reporting

requirements which may be included in the grant terms.

The new §114.629 lists the affected counties in which this program applies.  The

new §114.629 also establishes that equipment purchased before September 1, 2001
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are not eligible for funding.  This list of counties includes the nonattainment area

counties of Texas as well as other counties which could potentially become

nonattainment counties in the near future.

PUBLIC HEARINGS AND COMMENTATORS

The commission held public hearings on this proposal on August 13, 2001 in

Houston; on August 14, 2001 in Austin and in Arlington.  The comment period closed

on August 14, 2001.  Comments were received from the Association of Automotive

Service Providers (AASP); Behthul & Kean, LLP on behalf of Associated Builders

and Contractors of Greater Houston (Associated-Houston); Business Coalition for

Clean Air (BCCA); City of Fort Worth (Fort Worth); City of Houston (Houston);

Galveston-Houston Association for Smog Prevention (GHASP); Good Company

(Good); Houston Sierra Club (Sierra-Houston); Hughes and Luce, LLP, on behalf of

the Alliance of Automobile Manufacturers (AAM); JMS Ventures (JMS); Metron

Management (Metron); Metropolitan Transit Authority (Metro-Houston); Port of

Houston (POH); Power Systems Associates on behalf of Darr Equipment Company,

Holt Power Systems, and Mustang Power Systems (PSA); Public Citizen - Texas

Office on behalf of the Texas Campaign for the Environment, SEED Coalition, Clean

Water Action, Environmental Defense, and  Sierra Club, Texas/Arkansas Field Office

(Public Citizen); Sierra Club Texas/Arkansas Field Office (Sierra-TX/AR); Sneed

Institute (Sneed); Texas Campaign for the Environment (TCE); TXU Business

Services (TXU); Texas Clean Air Working Group (TCAWG); Texas Department of

Transportation (TxDOT); Texas State Inspection Association (TSIA); TranStar

Energy Company (TranStar); United States Environmental Protection Agency (EPA);

and seven individuals.
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TNRCC Adopted Rebate Rules (see Appendix B)

 In August 2001, the Texas Natural Resource Conservation Commission adopted

rules to implement rebate provisions included in Senate Bill 5 (the Texas Emission

Reduction Plan), adopted by the 77th Texas Legislature in 2001. 

The adopted rules will establish a state-wide incentive program for the purchase or

lease of new on-road diesel vehicles and light-duty motor vehicles that meet

emission standards more stringent than those required by federal requirements.  The

incentive for eligible on-road diesel vehicles will be the reimbursement of incremental

costs to purchase the cleaner vehicle, and the incentive for eligible light-duty motor

vehicles will be an award of a specified dollar amount.  Both incentives will be based

on the emission standard to which the vehicle is certified.  The implementation and

administration of the new on-road diesel vehicle purchase or lease incentive

program will be performed by the commission.  However, implementation and

administration of the incentive awards associated with the light-duty motor vehicle

purchase or lease incentive program will be the responsibility of the state

comptroller’s office.

SECTION BY SECTION DISCUSSION

The new Subchapter K includes two new divisions which will establish the rules

concerning motor vehicle purchasing and leasing incentives.  The new Division 1

includes the new on-road diesel vehicle purchase or lease incentive program rules

found in new §§114.600 - 114.602, and 114.609.  The new Division 2 includes the

new light-duty motor vehicle purchase or lease incentive program rules found in new

§§114.610 - 114.612, 114.616, 114.618, and 114.619.
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The new §114.600 contains definitions applicable to the on-road diesel vehicle

purchase or lease incentive program rules.  These definitions include:  incremental

costs, lease, lessee, motor vehicle, new on-road diesel vehicle, and on-road diesel.

The definitions of motor vehicle and on-road diesel are as specified under SB 5, §1.

The other definitions listed were added for clarity.

The new §114.601 establishes the state-wide applicability of §§114.600, 114.602,

and 114.609.  All incentives are subject to the availability of funding for this program.

Because the funding for these incentives is from surcharges which will be collected

throughout the lifetime of the program, and because there are statutory caps on the

amount of funding for this program, funding for incentives for eligible vehicles may

be delayed or unavailable.  Incentives will be funded in the order of the submission

of a completed certification.  In addition, in response to public comment, the

proposed §114.601 has been amended to include a new subsection (b) which

prohibits eligibility if the purchase or lease of the new on-road diesel motor vehicle

is required by any other federal, state, or local regulations or agreements.

The new §114.602 establishes the eligibility requirements for the on-road diesel

vehicle purchase or lease incentive to reimburse the incremental costs of purchasing

or leasing an on-road diesel vehicle that is certified by the United States

Environmental Protection Agency (EPA) to meet an emission standard more

stringent than that of a conventional on-road diesel vehicle.  The new §114.602 also

specifies that only one incentive will be provided for each eligible new on-road diesel

vehicle purchased or leased in the state and that the incentive shall be provided to

the lessee and not to the purchaser if the on-road diesel vehicle is purchased for the

purpose of leasing the on-road diesel vehicle to another person.  In addition, new
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§114.602 specifies that the incentive for the lease of an eligible new on-road diesel

vehicle must be prorated based on an eight-year lease term.  This provision will likely

prevent the excessive use of short term leases in acquiring incentive funding.

The new §114.609 establishes the schedule of emission standards and incentive

amounts from which the incremental cost reimbursement incentives will be based.

In response to comment and to reflect the requirements of the statute, new

§114.609(b) establishes the ability of the commission, in consultation with the TERP

Advisory Board (Advisory Board), to evaluate new technologies and to change, if

necessary, the incentive emissions standards established under this section, to

improve the ability of the program to achieve its goals.

The new §114.610 contains definitions applicable to the light-duty motor vehicle

purchase or lease incentive program rules.  These definitions include:  bin or

emissions bin, lease, lessee, light-duty motor vehicle, and new light-duty motor

vehicle.  The definitions of bin or emissions bin, light-duty motor vehicle, and motor

vehicle are as specified under SB 5, §1.  The other definitions listed were added for

clarity.

The new §114.611 establishes the state-wide applicability of §§114.610, 114.612,

114.616, 114.618, and 114.619.  All incentives are subject to the availability of

funding for this program.  Because the funding for these incentives is from

surcharges which will be collected during the pendency of the program, and because

there are statutory caps on the amount of funding for this program, funding for

incentives for eligible vehicles may be delayed or unavailable.  Incentives

established by these rules will be funded in accordance with rules and procedures
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adopted by the state comptroller’s office.  In addition, in response to public comment,

§114.611 has been amended to include a new subsection (b) which prohibits

eligibility if the purchase or lease of the new light-duty motor vehicle is required by

any other federal, state, or local regulations or agreements.

The new §114.612 establishes the eligibility requirements for the new light-duty

purchase or lease incentive for the purchase or lease of a new light-duty motor

vehicle that is certified by the EPA to meet the Tier 2 - Bin 4, Bin 3, Bin 2, or Bin 1

emission standards or to an emissions standard that is at least as stringent.  The

new §114.612 also specifies that only one incentive will be provided for each eligible

new light-duty motor vehicle purchased or leased in the state and that the incentive

shall be provided to the lessee and not to the purchaser if the new light-duty motor

vehicle is purchased for the purpose of leasing the light-duty motor vehicle to

another person.  In addition, new §114.612 specifies that the incentive for the lease

of an eligible new light-duty motor vehicle must be prorated based on a four-year

lease term.  This provision will likely prevent the excessive use of short-term leases

in acquiring incentive funding.

The new §114.616 establishes the requirements for a list of eligible vehicles that

vehicle manufacturers will be required to provide to the executive director, or his

designee, at the beginning, but no later than July 1, of each year preceding the next

new vehicle model year, beginning January 1, 2002.  The information to be included

on this list will provide the commission with sufficient data to verify the emission

certification of vehicles listed.  The new §114.616 will also allow the manufacturer

to supplement the list as necessary to include additional new light-duty motor vehicle

models that the manufacturer intends to sell in this state during the model year.  In
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addition, new §114.616 will require that all dealers and leasing agents of new light-

duty motor vehicles statewide make copies of this list available to their prospective

purchasers or lessees.  This provision will help provide awareness of this incentive

program to dealers statewide and provide additional information to customers in

making purchase selection decisions.

The new §114.618 establishes the requirements for a vehicle emissions brochure

that vehicle manufacturers will be required to publish by September 1 of each year

and distribute to customers regarding the vehicles eligible to receive an incentive,

beginning September 1, 2002.  The dimensions of the brochure are also established

by the new §114.618 for the sake of uniformity in printing styles and so that the

brochure may be easily recognized by prospective purchasers and lessees.  The

new §114.618 will also require each manufacturer to submit a copy of the brochure

to the executive director, or his designee, by September 1 of each year, beginning

September 1, 2002.  In addition, new §114.618 will require manufacturers that do not

intend to sell new light-duty motor vehicles in the state that may be eligible for the

incentive to publish a brochure that states a notice of that fact.  Finally, new

§114.618(a)(5) has been added to require that the brochure include, at a minimum,

not only the commission’s website, but also information that a complete list of all

eligible motor vehicles that manufacturers intend to sell in this state is available at

this website.

The new §114.619 establishes the schedule of emission standards and

corresponding incentive amounts from which the incentives will be based.
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PUBLIC HEARINGS AND COMMENTATORS

The commission held public hearings on this proposal on August 13, 2001 in

Houston; on August 14, 2001 in Austin and in Arlington.  The comment period closed

on August 14, 2001.  The following commentators provided oral testimony and/or

submitted written testimony:  Hughes and Luce, LLP, on behalf of the Alliance of

Automotive Manufacturers (AAM); Association of Automotive Service Providers

(AASP); Business Coalition for Clean Air (BCAA); City of Houston (Houston); Public

Citizen’s Texas Office on behalf of the Texas Campaign for the Environment, SEED

Coalition, Clean Water Action, Environmental Defense, and Sierra Club -

Texas/Arkansas Field Office (Public Citizen); Sierra Club - Texas/Arkansas Field

Office (Sierra-TX/AR); Sierra Club Houston Regional Group (Sierra-Houston); Texas

Campaign for the Environment (TCE); Texas Clean Air Working Group (TCAWG);

Texas State Inspection Association (TSIA); TranStar Energy Company (TranStar);

EPA; and four individuals.
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OFFICE OF THE COMPTROLLER

Duties as established in SB 5:

Sec. 386.053. Guidelines and Criteria

(e)The current state of air quality does not meet the federal air quality

requirements.  Therefore, the commission and comptroller may put emergency rules

into practice.  

Sec. 386.156.  List of Eligible Motor Vehicles

Each year the commission will provide the comptroller with a list of appropriate

motor vehicles.  The comptroller will distribute this list to new motor vehicle dealers

and leasing agents in Texas.  

Sec. 386.158.  Light-Duty Motor Vehicle Purchase or Lease Incentive

Owners of light-motor vehicles are eligible for incentive only by law or rule of the

comptroller.  

Sec. 386.160.  Comptroller to Account for Motor Vehicle Purchase or Lease

Incentives

The comptroller is responsible for administering and accounting for the

purchase or lease incentives and also responsible for evaluating applications for

incentives and paying appropriate individuals.  In addition, he/she will develop and

distribute forms for incentive programs.  These forms will be made available to

dealers and leasing agents, where they will in turn provide them for prospective

buyers.  

The comptroller must also publish a verification form from which the sale of a

vehicle may be verified.  This form must be filled out and included with the

application for incentive, and remain on record for 2 years from the date of

transaction.

Sec. 386.161.  Report to Commission; Suspension of Purchase or Lease Incentives

          The comptroller will report to the TNRCC on an annual basis regarding motor

vehicle purchase or lease incentives.  If the available balance for vehicle purchase

or lease incentives falls below 15 percent of the total allocated for the incentives

during that fiscal year, the comptroller by order shall suspend the incentives until the
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date the comptroller can certify that the balance available in the fund for incentives

is an amount adequate to resume the incentives or the beginning of the next fiscal

year, whichever is earlier. 

A toll-free telephone number shall be established by the comptroller and made

available to motor vehicle dealers and leasing agents so that they may call to verify

that incentives are available.  The comptroller may provide for issuing verification

numbers over the telephone line.  

The reliance by a dealer or leasing agent on information provided by the

comptroller or commission is a complete defense to an action involving or based on

eligibility of a vehicle for an incentive or availability of vehicles eligible for an

incentive.

Subchapter F.  Texas Emissions Reduction Plan Fund

Sec.  386.251.  Fund

(a) The Texas emissions reduction plan fund is in the state treasury’s account.

(b) The fund is overseen by the comptroller and is exempt from the rules stated

in Section 403.095 of the Government Code.  Any interest earned by the fund will

also be given back to the fund. 

Sec. 151.0515.  Texas Emissions Reduction Plan (TERP) Surcharge

(c) The extra fee will be collected at the same time and in the same way, and

will be overseen and enforced in the same way as the tax that is established in this

chapter.  The comptroller will make any additional rules that are needed for

collecting, administering, and enforcing the extra fee.  The comptroller will also

deposit all the money collected by this plan to the TERP fund. 

Sec. 152.0215.  Texas Emissions Reduction Plan Surcharge

(b) The extra fee will be collected at the same time and in the same way, and

will be overseen and enforced in the same way as the tax that is established in this

chapter.  The comptroller, by law, will make any additional rules that are needed for

collecting, administering, and enforcing the extra fee.  The comptroller will also

deposit all the money collected by this plan to the TERP fund. 

Sec.  502.1675 Texas Emissions Reduction Plan Surcharge

(b) The person who collects and assess county taxes will give the money
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collected under this plan to the comptroller when and in the way in which the

comptroller states so that this money will be added to the TERP fund.

SECTION 9.  Section 548.256 of the Transportation Code is changed by adding

Subsections (c) and (d) to read:

(c) The inspection station will collect $225 for each inspection and will give that

money to the department.  Of each individual fee collected, the inspection station

can keep $5 to cover their costs.  The department will give the remaining fees to the

comptroller for the TERP fund.  The fee outlined in this subsection does not apply

to inspections of vehicles owned by active military personnel and their families.  This

section will expire on August 31, 2008.

Sec.  548.5055 Texas Emission Reduction Plan Fee

(b) The department shall give the money collected under this section to the

comptroller when and in the manner that the comptroller states for the TERP fund.

SECTION 11. 

(b) Within 45 days of the effective date of this act, the comptroller will make the

necessary changes to carry out these charges. 

SECTION 12. 

(c) Before August 1, 2002, The Texas Natural Resource Conservation

Commission (TNRCC) and the comptroller will make the necessary rules to carry out

the motor vehicle  purchase or lease incentive program.

 

Duties shared with PUC & TNRCC:

Sec.  386.051 Texas Emission Reduction Plan (TERP)

(a) TERP will be overseen by the PUC, the commission, the comptroller, and

the council. 

Duties shared with TNRCC & TCET:

Sec.  386.051 Texas Emissions Reduction Plan

(b) The commission, the comptroller, and the council will provide grants and

funds for:

(1) The diesel emissions reduction incentive program

(2) The motor vehicle purchase of lease incentive program

(3) The new technology research and development program
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Duties shared with TNRCC:

Sec.  386.152 Comptroller and Commission Duties Regarding Light-Duty Motor

Vehicle Purchase or Lease Incentive Program

(a) The comptroller and the commission will develop a buy or lease incentive

program for new light-duty motor vehicles and will follow the necessary rules to put

the program into practice. 

Sec.  386.159 Public Information

(a) The commission, with the help of the comptroller, will establish a program

to inform the public as well as sellers of new motor vehicles and leasing agents

about the incentive program described above. 

Section 12

(a) If this Act is not in effect by August 1, 2001, the Texas Natural Resource

Conservation Commission and the comptroller of public accounts will follow the

necessary rules in order to apply the diesel emission reduction incentive program as

stated in Subchapter C, Chapter 386, of the Health and Safety Code. 

COMPTROLLER - STATE ENERGY CONSERVATION OFFICE (SECO)

Duties as established in SB 5:

Sec.  388.005  Energy Efficiency Programs in Certain Political Subdivisions

(e) This section sets out annual reporting requirements due to SECO using

forms provided by SECO.  SECO may provide technical assistance to help areas

meet their goals. 

Sec.  388.006 State Energy Conservation Office Evaluation

Each year, SECO will evaluate how well different areas’ energy efficiency

programs work and will give this evaluation to the commission.

SECO has created a partnership with the U.S. Department of Energy’s Rebuild

America Program to provide information and technical assistance to political



Senate Interim Committee on Natural Resources
Report to the 78th Legislature
Compliance with FCAA / Establishment of TERP Advisory Committee

-26-

subdivisions in the “affected counties.”  Recognizing the logistical challenge of direct

support for the estimated 4000 individual political subdivisions, the partnership is

working with a number of communities designated as “early adopters.” Efforts in

these communities will be strengthened so they can better serve as models

regionally and throughout the state.

Reporting forms have been developed and posted on the SECO website:

http://www.seco.cpa.state.tx.us/sb5compliance.htm. 

Letters are scheduled to be mailed in June 2002 to city managers, mayors and

administrators; county judges; and county tax assessors that will include copies of

the forms, reporting instructions, and a list of frequently-asked questions.

Additionally, SECO has sponsored, conducted, or been involved in approximately

35 workshops dealing with SB 5 implementation issues, including the new Energy

Code.

FUNDING STATUS

There is no provision in SB 5 that appropriates funding for SECO’s implementation

activities.  SECO has absorbed expenditures for all activities to date, including travel,

staff time, workshops and related expenses.
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GOALS / TIMELINE

July 1, 2002     -Collect baseline energy consumption data from reporting

entities.

September 1, 2002 -Create and distribute an educational CD that will contain

a wide range of documents including information on

energy management and planning, building audits,

benchmarking, commissioning, maintenance and

operation procedures, purchasing and financing

opportunities, energy efficiency technologies and a listing

of state, national and industry resources.

     -Assist all “early adopters” in creating action plans to

implement identified goals and objectives.

December 1, 2002      -Develop and coordinate the operation of a web-based site

for data collection.                                       

March 1, 2003 -Collect electricity consumption data from entities for 2002

and report to TNRCC on effectiveness.

Ongoing     -Provide planning and technical support to pol i tical

subdivisions with focused interest on “early  adopters.”

     -Promote and assist in the planning and deployment of

local workshops and seminars on energy efficiency and

renewable energy topics.
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CHALLENGES / SUCCESSES

TERP has energized the development of coalitions in local regions to address

energy efficiency.  Cities like San Antonio, Houston, Galveston and Waxahacie

are developing implementation strategies which will serve as models for other

communities.

COMMENTS / CONCERNS FROM PUBLIC AND INDUSTRY

COMMENTS

-- Definition of “facility” – Are street lights a facility?

-- Need for more information on building and lighting technologies, financing

options, and employee outreach.

CONCERNS

-- Confusion over compliance dates.

-- “SB 5 is providing us the focal point to act.”

-- “Cities have not regarded energy costs as a major issue until recently; it is a

major concern and ‘we plan to move forward.’”

COMPTROLLER - TAX ADMINISTRATION DIVISION

County tax offices and entities that sell heavy-duty diesel construction equipment

have been collecting and remitting these surcharges on sales of certain equipment
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since September 1, 2001. The Comptroller’s Tax Administration Division (tax

division) has adopted administrative rules, which provide guidelines for taxpayers,

and has successfully designed and implemented these systems, including the

necessary forms, publications, and computer systems. 

Additionally, the tax division is preparing to implement the Clean Vehicle Incentive

Program on August 1, 2002. This program will include:  

-Literature that explains the program and that dealers may give to customers

interested in the program

-A toll-free automated phone number that purchasers or dealers can use to verify

that incentives are available.

-A toll-free number to call for answers to questions concerning the program.

-A web page that explains the program and can be used to verify that incentives are

available.

-A form that purchaser or lessee can use to request an incentive.

-An administrative rule that will set out the guidelines for the program.

FUNDING STATUS

The total amount of the revenue collected through May 29, 2002 was

$14,013,527.12.  Of the total amount collected, $11.4 million has been paid out as

of April 2002. 
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The following amounts have been paid to state agencies from the TERP fund:

TNRCC $125,022.77

Texas Engineering Experiment Station    $102,219.00

PUC       $    1,144.56

Comptroller’s credit interest                                  $       194.74

Total as of May 29, 2002 $228,581.07

Of the $11.4 million from TERP fund that has cleared as of April 2002, $1.8 million

has been allocated based on percentage as provided by SB5 to the Clean Vehicle

Incentive Program. However, $970,000 of $1.8 million is seed money that must be

returned to the General Revenue Fund.  

GOALS / TIMELINE

In July, the Tax Division will mail brochures explaining the Clean Vehicle

Incentive program to motor vehicle dealers. Their administrative rule will be

submitted to the Secretary of State by July 1, 2002.  The program, including the

website and toll-free number, will be in place by August 1, 2002.  

CHALLENGES / SUCCESSES

County tax offices and the entities that sell construction equipment have been very

cooperative in collecting and remitting the new surcharges.

A question exists as to whether the incentive payments can be made if there are
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insufficient funds.

COMPTROLLER RULEMAKING - SUMMARY

State Sales Tax Rule 3.320 - (see Appendix C)

Texas Emissions Reduction Plan Surcharge; Off-Road, Heavy-Duty Diesel

Construction Equipment - sets out guidelines for the collection and remittance of a

1 percent surcharge on off-road, heavy-duty diesel construction equipment sold,

leased, or rented on or after September 1, 2001. 

Motor Vehicle Sales Tax Rule 3.96 - (See Appendix D)

Imposition and Collection of a Surcharge on Certain Diesel Powered Motor Vehicles

- provides guidelines for the payment of a 2.5 percent surcharge imposed on

purchases of older, diesel-powered vehicles that are registered with a gross vehicle

weight in excess of 14,000 pounds. 
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PUBLIC UTILITIES COMMISSION (PUC)

Duties as established in SB 5:

Sec.  386.051 Texas Emissions Reduction Plan

(c) PUC will make grants and funds available for the energy efficiency grant

program.

Sec.  386.202 Grant Program

(a) The PUC will develop an energy efficiency program using program models

that are in accordance with the rules of the utility commission.  

Sec.  386.203 Administration of Grants

Electric utilities, electric cooperatives, and city owned utilities will handle the

money budgeted by the PUC for this grant program.  The electric utility company,

the electric cooperatives, and the city owned utility facilities will be reimbursed from

the fund for the money they spend in supervising the energy efficiency grant

program.  Costs that are reimbursable by a participant cannot be over 10% of that

participant’s total program budget before January 1, 2003, and over 5% of the total

program budget on or after January 1, 2003.

Sec.  386.204 Limitation on Duty of Participating Utility

(a) This section forces an electric utility, an electric cooperative, or a city owned

utility only to designate the funds given to that agency. 

Section 11 

(c) Within 45 days of the effective date, PUC must fully apply these rules.
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Duties shared with ESL:

Sec.  386.205 Evaluation of State Energy Efficiency Programs

Working with the laboratory, the PUC will give a yearly report to the

commission that measures the changes in the decrease of energy demand, the

peak loads, and the emissions from air contaminants that result from these

programs by each individual county. 

Duties shared with TNRCC and Comptroller:

Sec.  386.051 Texas Emission Reduction Plan (TERP)

(a) TERP will be overseen by the PUC, the commission, the comptroller, and

the council. 

The Public Utility Commission’s (PUC) TERP implementation activities include the

promulgation of substantive rules and the development and implementation of an

Energy Efficiency Grant Program. In addition, the PUC has worked with the

TNRCC and the EPA to develop a model to quantify the air emission reductions

resulting from the Energy Efficiency Grant Program and the energy efficiency

programs mandated by PURA §39.905. In May, 2002, the PUC awarded two

grants for programs under SB 5. The projects selected include a $200,000 proposal

for a load-management program from Reliant in the Houston-Galveston non-

attainment area, and a $67,950 proposal for a commercial lighting program from

Entergy in the Beaumont-Port Arthur non-attainment area.

The proposed emissions reductions attributable to the projects funded include a 150

kW and 1,300,000 annual kWh reduction for Entergy, and a 2.12 MW peak load

reduction for Reliant.
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A schedule of PUC activities follows noting key dates and activities:
 

DATE ACTIVITY

October 2001 PUC adopts SUBST. R. §§25.182 to implement

SB 5.

December 2001 Senate Natural Resource Committee Hearing -

Progress update and coordination of roles for all

State Agencies responsible for implementation of

SB 5

January 2002 PUC develops draft grant application and

guidelines standards for evaluating, rating and

awarding grants 

January 9, 2002 Comptroller of Public Accounts revises 2002

revenue projections from $11 million to

$2,193,060 

February 2002 Based on actual revenue receipts, the

Commission estimates $400,000 available for

grant award in April 2002

March 2002 PUC final approval of grant application and

guidelines

March 19, 2002 PUC SB 5 Workshop – Request for

Proposals. Announce total of $400,000 in

available funding for the 2002 grant cycle

March 26 - April 8,

2002

PUC applications accepted

May 31, 2002 Two grants awarded



Senate Interim Committee on Natural Resources
Report to the 78th Legislature
Compliance with FCAA / Establishment of TERP Advisory Committee

-35-

FUNDING STATUS

DATE  

REVENUE

EXPENDITURES AND COMMITMENTS

Total revenue available

to date (June)

$888,509 $215,000 administration*

$267,950 grant commitments:

$200,000 load management

program (Reliant)

$67,950 commercial lighting

program (Entergy)
Projected revenues

through August, 2002

(estimate)

$450,000

 Total $1,338,509

*Administrative expenses –The PUC received total estimated appropriations for

fiscal year 2002 of $11.4 million for TERP implementation.  Following revised

revenue estimates for TERP funding, the PUC reduced its total budget to $2.2

million for FY 2002.  Due to the late start of the program, the PUC estimates that

actual revenues will be approximately $1.4 million.  The PUC received

appropriations authority for agency administrative expenses for the year; however,

the agency reduced its administrative budget to $215,000 following the reduction

in the total TERP budget.  The amount reserved for administration, approximately

ten percent of the total budget, is based on the estimated cost of preparing a report

quantifying the air emission reductions resulting from the Energy Efficiency Grant

Program and the energy efficiency programs mandated by PURA.
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GOALS / TIMELINE

 

DATE ACTIVITY 

May 2002 – September 2002 Grantees imp lem ent p rograms and

report results

 

Commission monitors, evaluates and

revises program based on result of pilot

program

July 2002 PUC Draft SB 5 report due to TNRCC

October 2002 Coordinate with TNRCC on final report

to Legislature

Ongoing, as needed. Outreach to eligible entities.

January 2003 Request for Proposals – 2nd Grant

Cycle

 

The estimation of air emissions reductions resulting from energy-efficiency

programs is a complex analytical problem. The PUC has developed a proposal with

TNRCC and EPA. The proposed model employs a model for the consumption of

electricity that is a simplification of the complex ERCOT electric system. Using this

model, reductions in power-plant production, air emissions and ozone production

in the non-attainment areas are estimated. It is likely that public comment on the

model and extension of the model to non-ERCOT areas will result in a need for

additional modeling of the impact of energy-efficiency on air emissions. 

PUC RULEMAKING - SUMMARY

PUC Adopted Rules  (see Appendix E)

The Public Utility Commission has adopted Substantive Rule §§25.182 to govern

implementation of the energy efficiency grant program, and Substantive Rule
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§§25.183 for reporting the results of energy efficiency programs financed with TERP

funds. 

Rule §§25.182 - describes electric utilities, electric cooperatives and municipally

owned utilities as eligible to apply for grant funds to administer the implementation

of energy efficiency programs in non-attainment and near non-attainment counties.

Rule §§25.183 - describes the reporting requirements for coordinating the data

necessary to enable the Public Utility Commission, in cooperation with Texas A&M

Energy Systems Laboratory, to quantify air emissions reduction resulting from

funded energy efficiency programs.

These rules fulfill the requirements of Health and Safety Code, Title 5, Subtitle C,

Chapter 386, Subchapter E, Energy Efficiency Grant Program, §§386.201-386.205,

and provide guidance for the implementation of an energy efficiency grant program

and reporting requirements including energy demand and peak load reductions and

associated emissions reductions from the programs.
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ENERGY SYSTEMS LABORATORY (ESL)

Duties as established in SB 5:

Sec.  388.003 Adoption of Building Energy Efficiency Performance Standards

(e) In nonattainment areas and in affected counties, local changes must

result in  energy efficiency requirements that are equal to or stricter than energy

efficiency requirements in the International Residential Code or International Energy

Conservation Code states.  Local changes must be in line with the National

Appliance Energy Conservation Act of 1987.  The laboratory, when asked by a

municipality or county, will compare the relative effect of the changes proposed to

the energy code, including whether the changes are equal to or more lenient than

the unchanged code.  In order to establish uniform rules in a region, the laboratory

can suggest a climatically appropriate modification or a climate zone designation

for a county or a group of counties that is different from the climate zone

designation in the unchanged zone.  The laboratory will:

(1) Report the results, including an estimate of any potential energy

savings, to the council, county, or municipality.

(2) Each year, give a report to the commission that will:

(a) Identify the municipalities and counties whose energy codes

are equally as strict as or stricter than the unchanged code

(b) Measure energy savings from this program

(f) Each municipality and county that meet certain requirements must review

and consider revisions to the International Energy Conservation Code and the

International Residential Code. 

(g) The laboratory is authorized to set and collect fees as needed to perform
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these requirements.

Sec.  388.004.  Enforcement of Energy Standards Outside of Municipality. 

This section outlines compliance procedures for construction outside of city

jurisdiction. 

Sec.  388.007 Distribution of Information and Technical Assistance

(a) Requires lab to provide builders, designers, engineers, and architects,

with code implementation materials. 

(b) Materials may include software and for projects not involving a design

professional, simplified description of requirements.  

(c) The laboratory can help local jurisdictions with technical assistance

concerning the implementation and the enforcement of the International Energy

Conservation Code and the energy efficiency chapter of the International

Residential Code. 

Sec.  388.008 Development of Home Energy Ratings

(a) This section sets out the procedure for reporting home energy ratings for

potential  buyers.  The reports will include information regarding:

(1) Insulation

(2) Type of windows

(3) Heating and cooling equipment

(4) Water heating equipment

(5) Additional energy conserving features

(6) The results of a test on building tightness and forced air distribution

(7) Overall rating of energy efficiency 
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(b) It also outlines the establishment of home energy ratings public

information program for homeowners, sellers, and buyers

(c) Home energy rating programs must be implemented by September 1,

2002.

Duties shared with PUC:

Sec.  386.205 Evaluation of State Energy Efficiency Programs

Working with the laboratory, the PUC will give a yearly report to the

commission that measures the changes in the decrease of energy demand, the

peak loads, and the emissions from air contaminants that result from these

programs by each individual county. 

The Energy Systems Laboratory at Texas A&M University is heavily involved

with the energy efficiency elements of SB 5.  The ESL engaged in the

following SB 5 activities:

--Skeleton plan in review with TNRCC / TCET / PUC to report energy 

reductions and link to emissions reductions

--Supported builders, code officials, municipalities with the following:

< Created a SB5 Stakeholders Group including Builder Groups, Manufacturers,

Public Interest groups, Utilities, and Federal / State / Local agencies.  

< Released a simplified Builders Guide to assist in International Residential

Code (IRC) / International Energy Conservation Code (IECC) code

compliance.  

< Conducted 29 training sessions on IRC / IECC code implementation

throughout Texas.  
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< Released an IRC / IECC Self-Certification Form for non-municipality areas.

< Created a Web site for information dissemination, at //eslsb5.tamu.edu. 

< Provided technical support for the resolution of the flexible duct issue, which

occurred between builders and suppliers.  

< Provided technical support for the code implementation date delay.  

--Created an IRC / IECC Code Traceable Test Suite (CTTS) for quantifying        

emissions reductions.  

-- Required for quantifying emissions reductions – note that this is the

only IRC / IECC CTTS ever designed and implemented.  

-- Allows testing of other Home Energy Rating System (HERS) software.

Energy Star approved as an alternate to IRC / IECC Codes based on

CTTS testing.  

-- Version 1 completed, additional enhancements are required.  

-- Review of CTTS by USDOE National Labs underway.

FUNDING STATUS

In SB 1 (General Appropriations Act), the Texas Engineering Experiment Station

was appropriated $1,363,060 for FY2002 and $1,293,060 for FY 2003 out of the

Texas Emission Reduction Plan Fund to perform the ESL’s responsibilities under

SB5.   The ESL’s budget was then projected to be reduced to approximately

$250,000 per year for the first two years.   The Laboratory has currently received

$105,000 through April of 2002.    
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GOALS / TIMELINE

With the current funding situation, the majority of the ESL’s efforts are with a

minimal amount of staff, and in a reactionary mode responding to emergencies.

The Laboratory is performing the following SB5 activities.  

- Support training  On-going

- Quarterly Stakeholder meetings On-going

- Respond to Municipal requests  On-going

- Respond to Builders, Manufacturers, Others On-going

- Update Web, improve communications On-going

- Support the TNRCC on the Emissions Reduction Reporting due 6/15/02

- Release Home Energy Rating System (HERS) rating format due 9/1/02

CHALLENGES / SUCCESSES

 The key challenge has been the lack of funding.  This ripples through all activities

and creates situations where the ESL must  focus on strictly emergency situations.

In general, the cooperation and enthusiasm of all parties (including  builders/builder

groups, manufacturers, public interest groups and other agencies) has been

excellent. 

 The funding reduction has seriously slowed the Laboratory’s progress in making the

code adaptation a smooth process in Texas.  Builders are struggling with

understanding the codes and also face liability issues that they do not fully
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understand.  Manufacturers are faced with making large tooling investments and

have numerous unanswered questions on specific code requirements that impact

these investment decisions.  State agencies are struggling with how to acquire and

validate the needed data to build the required reports to EPA.    

In spite of these challenging obstacles, the ESL has seen successes:

The SB 5 Stakeholder Group forms a core group for obtaining a general consensus

as the state attempts to proceed towards implementation of SB5.  For this reason,

the group has proven to be a critical tool.  Members of the group communicate

methods for implementation and their importance to their organizations and

associates.  This group also generates input that assists the ESL in prioritizing the

tasks the Laboratory is facing so that the highest need tasks can be addressed. 

For example, builders have now generally decided to begin to use  high efficiency

windows, partially as a result of the communications that have occurred between

stakeholders and their members.  Breakthroughs such as these dramatically further

the acceptance and success of SB5.  

The success of the IRC/IECC Code Traceable Test Suite (Version 1) is also a major

breakthrough.  The Laboratory can now quantify code produced energy reductions.

This has not existed in an open-to-review test suite before.  The ESL is working with

the engineers at the US Department of Energy, who wrote much of the simulation

code, to make this the standard by which to quantify energy reductions due to code

implementations.  The test suite provides Texas with a solid method of quantifying

reductions with the EPA.  
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The test suite  has also allowed ESL to determine the conditions under which Energy

Star would be an acceptable alternative to the IRC / IECC codes.  Energy Star is an

excellent program and has stimulated significant energy conservation.  Energy Star

is also used by a significant number of builders as a marketing tool to promote

energy efficiency in their homes.  Under most conditions, Energy Star creates a code

or “above code” set of conditions for building a house.  The ESL quantified these and

approved Energy Star as an alternative to the IRC/IECC codes when these

conditions are met.  This will aid in the acceptance of SB5 and strengthen Texas’

position with the  EPA.  

Numerous other materials have been produced by the Laboratory.  The Builders

Guide (see Appendix F) was created by the Laboratory and thoroughly reviewed by

members of the Stakeholders Group.  This document is available on the

Laboratory’s Web site and in a printed, laminated format for distribution.  This allows

builders to simply check their climate zone and look up key parameters required

under the IRC/IECC codes.  Non-municipal areas also have had to comply with the

IRC / IECC codes but did not have the capability to do so.  A Self-Certification Form

was designed by the Laboratory, and again thoroughly reviewed with the

Stakeholder Group.  This form addresses a serious concern that builders have

expressed.  

The ESL has also resolved several discrepancies in the IRC / IECC with the

International Code Congress.  Numerous technical issues have been successfully

resolved through cooperation with this group.  
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COMMENTS / CONCERNS FROM PUBLIC AND INDUSTRY

Many of the concerns noted by industry are included in other parts of this section,
including:

- Duct insulation

- Energy Star approvals

- Home Energy Rating Systems

- Effective dates for provisions of this legislation

- Detailed code issues and conflicts

- Window issues 

- Builder training and liability issues

- Code official ability to implement inspections 

- Lack of programmatic funding to facilitate implementation

Cost and health impacts from the adoption of the codes have also arisen as a

major issue.  Cost impact needs to be studied and documented.  In many cases,

slight changes in construction methods can result in both cost savings and

improved energy efficiency.  Health is directly related to moisture in the inside air

(and in the walls, etc) and tightness of the house.  Improvements and higher skill

in designing and installing mechanical cooling and heating equipment in

residences will be required as the house becomes more efficient.  The Laboratory

needs to demonstrate and make these methods available to Texas builders.   
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TEXAS COUNCIL ON ENVIRONMENTAL TECHNOLOGY (TCET)

Duties as established in SB 5:

Sec.  386.051 Texas Emissions Reduction Plan

(b) The commission, the comptroller, and the council will provide grants and

funds for:

(1) The diesel emissions reduction incentive program

(2) The motor vehicle purchase or lease incentive program

(3) The new technology research and development program

********************************************************************************************

 "Today, the Houston Galveston area has a real challenge in ensuring healthy air for

its citizens and in complying with national health-based standards," said Gregg

Cooke, Regional Administrator for the U.S. Environmental Protection Agency,

Region 6 (Dallas). "In addition to ongoing local efforts to combat air pollution, we

encourage the development of new technologies which will be crucial in achieving

and maintaining clean air." The Houston Galveston area is not alone in its challenge.

In Texas there are four non-attainment areas as well as several near-nonattainment

areas.

The objective in the creation of the Texas Council on Environmental Technology

(TCET) is to streamline and expedite the process whereby the TNRCC and the EPA

give recognition of and credit for new, innovative and creative technological

advancement. The creation of this council will not only assist the EPA and TNRCC,

but will spur the entrepreneurial and inventive spirit of Texans to help develop new

methods to solve old problems.
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Acknowledging the challenge of compliance with the Clean Air Act without severe

economic hardships, Governor Rick Perry and Senator J. E. "Buster" Brown jointly

announced the formation of the Texas Council on Environmental Technology

(TCET). The function of TCET is to evaluate, seek EPA approval for, and facilitate

the deployment of new technologies. The Council must have an accelerated agenda

to meet and start on grant applications to the Environmental Protection Agency, and

to determine if any legislative action is needed to address the requirements imposed

by the federal Clean Air Act. 

Stakeholders in this immediate challenge to the non-attainment areas of Texas

include the EPA, Department of Energy (DOE), TNRCC, local officials, and local and

regional Economic Development Council representatives, and several of Texas'

business leaders - all who are concerned and affected by the situations the state

currently faces and will face in the future regarding air and water.

TCET is working to provide technical evaluations of new technologies and define

critical technologies needed for air or water quality. TCET has established a working

relationship with EPA, DOE, and TNRCC in an attempt to fast track approvals for

evaluated technologies. 

TCET’s functions are as follows:

--Review, screen, and recommend cost effective environmental technologies for  

approval by EPA. 

--Establish an environmental technologies clearinghouse. 

--Establish applied research objectives. 
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--Recommend the initiation of specific air/water pollution research projects. 

--Receive and review air and water pollution research proposals. 

--Participate in federally and other non-state funded technology transfer initiatives.

--Establish the administrative and review procedures necessary to fulfill TCET's   

mission. 

TCET is made up of highly regarded academic leaders and representatives of major

universities. Nominations were  taken and Governor Perry and Senator Brown made

the appointments.1  The TCET membership is as follows:

Name Affiliation

Dr. David Allen UT-Austin

Dr. Randy Charbeneau UT-Austin

Dr. Charles Holland Texas A&M

Dr. Dale Klein UT-Austin

Dr. P.K. “Sandy” Dasgupta Texas Tech

Professor Mark Weisner Rice University

Arthur C. Vailas University of Houston

Dr. Deborah J. Roberts University of Houston

Dr. Neal R. Amundson University of Houston

Dr. Kuruvilla John Texas A&M-Kingsville

Kyriacos Zygourakis Rice University

Dr. John Appleby Texas A&M

Dr. Richard Wm. Tock Texas Tech
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TERP RELATED DEVELOPMENTS

LITIGATION

H.M. Dodd Motor Co., Inc. and Autoplex Automotive, L.P. v.Texas Department of

Public Safety, et al

After SB5 was signed into law, several automobile dealers filed a lawsuit

contesting the implementation of the $225 out-of-state vehicle inspection fee, and

Judge Lora Livingston of Travis County ruled that the fee was unconstitutional.

The auto dealers’ claims regarding this fee are as follows: 

1) the fee violates the Commerce Clause of the United States

Constitution

2) the fee violates the auto dealers’ right to equal protection under the

Fourteenth Amendment of the United States Constitution

3) the fee violates the auto dealers’ right to equal protection under the

Texas Constitution

The fees and surcharges created by SB 5 were projected to generate an annual

budget for the TERP of approximately $137 million.  Without the $225 out of state

vehicle inspection fee, the funding available for the TERP has been reduced to

$30 million annually.  The SIP proposed for the Houston-Galveston area was

approved by the EPA in October, 2001 and took into consideration the emissions

reductions that the TERP would produce, as originally funded.  The SIP for the

Dallas-Fort Worth still awaits approval by the EPA.  
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The limitations that the reduced funding has placed on the implementation of the

TERP may: 

 --lead to the eventual failure to attain the national ambient air quality            

standard for ozone in the Dallas-Fort Worth and Houston-Galveston areas

--result in federally imposed plans and controls to replace state plans

--result in imposition of sanctions such as loss of federal highway funds. 

Business Coalition for Clean Air Appeal Group (BCCA-AG) v. TNRCC

After the BCCA filed a lawsuit challenging the restrictions of the HGA SIP,

settlement negotiations produced a scientific study of the air quality in the HGA.  

The following, denoted by italic print, is taken directly from the TNRCC’s

“Technical Support Document”, dated June 5, 2002.  The document was

prepared by the Technical Analysis Division - Air Modeling and Data Analysis

Section, and provides a brief background and status report regarding the decision

by the TNRCC Commissioners to endorse the proposed shift in required NOx

emissions by industrial sources in the Houston-Galveston Area from 90% to 80%. 

Executive Summary

June 5, 2002

Background

In August and September of 2000, more than two hundred scientists participated

in an intensive field study in the Houston-Galveston area (HGA) to study ozone

and other air pollution issues.  The findings from this study are constantly
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evolving and have raised questions about the cause(s) of high ozone in the HGA.

Coincidentally, as a result of settlement negotiations with the BCCA-AG, TNRCC

staff has focused on the question “Can VOC industrial controls be substituted for

some of the last 10% of industrial NOx controls?”

Conclusions

Several detailed analyses have provided a directional indication that it may be

possible to achieve the same level of air quality benefits with reductions in

industrial olefin emissions, combined with an 80% reduction in NOx emissions

from industrial sources, as would be realized with a 90% reduction in industrial

NOx emissions.  This preliminary indication is based on results from a

sophisticated box model, which was set up to replicate actual air samples taken

during the study; new analysis of the September 1993 episode using advanced

meteorological models combined with a top-down adjustment to the point source

olefin emissions; and modeling of a new 2000 episode, also using a top-down

adjustment to point source olefin emissions.  Further refinements and

enhancements are described in this document and additional modeling and

analysis will be conducted in the next few months in hopes that a final

determination can be made.

Assessment

Initial efforts were focused on the most remarkable findings - that a select number

of highly reactive VOC’s - ethylene, propylene, and 1, 3 butadine contributed to

very large portions of reactivity observed airborne samples.  As scientists

completed more detailed analyses, other reactive VOC’s, isorene, butenes,

formaldehyde, acetaldehyde, toluene, pentenes, trimethylbenzenes, xylenes and

ethyltoulenes, may be found to possibly contribute to ozone production in the



Senate Interim Committee on Natural Resources
Report to the 78th Legislature
Compliance with FCAA / Establishment of TERP Advisory Committee

-52-

HGA.  Other scientists also may have indicated that large amounts of less

reactive VOC emissions have contributed to ozone production I the HGA.  At this

time, TNRCC has not been able to analyze the role of these additional VOC’s in

ozone production in Houston, but plans to conduct that analysis prior to the mid-

course review SIP revision.

The high concentrations of light olefin seen in the HGA are almost certainly not

due to mobile source emissions.  On-road studies in Houston and elsewhere in

the United States indicate ethylene and acetylene are released by mobile sources

in a characteristic ratio; in Houston, the ethylene/acetylene ratio is much larger,

indicting other sources of ethylene.

Measured concentrations of light olefins form aircraft sampling in the HGA appear

to be much higher than expected based on the 1999 reported emissions

inventories.

Additional support is provided form the results of Lagrangian modeling, which

follows the progress of a single parcel of air as it moves with the wind.  This

modeling indicates NOx emissions are reasonably accurate, but ethylene and

propylene emissions may be severely underestimated.  After ethylene and

propylene emissions were adjusted to the observed level, the ozone,

formaldehyde, acetaldehyde, PAN, and HNO3 concentrations produced by the

model agree with the observations.  Failure to adjust the proylene and ethylene to

observed values, results in poor model performance.  Discrepancies between

olefin and NOy ratios are likely to be persistent, not episodic.  Analysis of 2000

and 2001 aircraft and special monitoring data indicates that the observed

olefin/NOy ratios were drastically larger than the inventory in August and
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September of 2000 and in October 2001.

Analysis conducted on the modeling of the September 8-11, 1993 episode

provides a directional indication that it may be possible to substitute olefin

reductions for the 10% of point source NOx reductions if olefin emissions in the

model are six times as large as in the original modeling demonstration.  With the

scaled-up olefin emissions in the model, the required olefin reduction from

industrial sources varied from 27% to 90%.

The complex box model simulating the chemical composition of air quality

samples taken in the Houston Ship Channel area in August and September 2000

and using more than 800 chemical species and 2200 reactions provides a

directional indication that the last 10% of NOx reductions may be replaced with

industrial olefin reductions.

Analysis from the modeling of the August 25 - September 1, 2000 episode also

provides a directional indication that the last 10% of NOx reductions may be

replaced with industrial source olefin reductions.  The required olefin reductions

from industrial sources varied from 8% to 27%.  Note that the 2000 episode is

under development, and these reduction percentages may change.

There is also analysis that demonstrates smaller olefin reductions form industrial

from industrial sources may be made combined with an 85% reduction of NOx

reductions from industrial sources.  The combinations ranging from olefin

reductions of 4% to 54% with an 85% NOx industrial reduction may achieve the

same levels of air quality improvement.
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TNRCC will continue to make improvements and enhancements to the

photochemical air quality modeling and emissions inventory, and will analyze new

data as it becomes available.

Brazoria County, et al v.TNRCC 

Several counties in the HGA filed suit against the TNRCC to prevent the
imposition of the HGA SIP in  their counties.  Initially, Brazoria County, Fort Bend
County and Montgomery County began legal action, but Montgomery County
later decided to withdraw from the litigation.  While settlement negotiations
between Fort Bend County and the TNRCC are currently underway, the following
schedule has been set for the litigation:

May 10th Counties file initial brief
June 28th Deadline for TNRCC to reply
July 19th Deadline for counties to reply
August 19th Trial scheduled to begin

The counties contested the HGA SIP based on the following grounds:

1) the 55 mph speed limit rule
2) the motor vehicle inspection and maintenance rule
3) the commercial lawn and garden equipment rule (forbidding

commercial operators of lawn and garden maintenance equipment
from operating machinery before noon during the ozone season)

4) the construction equipment shift rule (similar to the lawn and garden
equipment shift rule, but applicable to bulldozers and other non-road
construction equipment)

5) the rule requiring cutbacks of NOx emissions from factories, electric
generating facilities, and the like.

SIGNIFICANT CORRESPONDENCE

On June 3, 2002, a letter was issued from Senator Brown to all members of the

Texas Legislature.  The letter offered a potential avenue to restore the original

funding that has resulted from litigation challenging SB 5. (see Appendix K) 
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Gregg Cooke, Regional Administrator for EPA Region 6, issued a response letter

to Senator Brown on July 25, 2002 stating that the Legislature must restore the

original TERP funding or find equivalent pollution reduction measures. (see

Appendix L)  The issuance of Mr. Cooke’s letter coincided with his submission of 

two Federal Register notices which state that, should funding for SB 5 not be

restored, the HGA SIP will lose its approved status and the DFW SIP will fail to

gain EPA approval. (see Appendix M)

ATTORNEY GENERAL OPINIONS

Compliance Dates  (see Appendix G)

In response to some ambiguity that arose as to the date that new construction in

unincorporated areas of the state must begin compliance  with the energy

performance standards prescribed in Chapter 388 of the Health and Safety Code,

Senator Brown requested an opinion on the matter from the Texas Attorney

General, John Cornyn.  General Cornyn’s response stated, “We conclude that

new construction must have begun complying as of September 1, 2001, which is

the effective date of Chapter 388 generally.”  2

TCET  (see Appendix H)

As TCET began the process of reviewing proposals for grant money to develop

new environmental technologies, a conflict-of-interest question arose among the

members of the council.  Because the TCET membership is made up of
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members of academia from universities around the state, Senator Brown

requested an Attorney General’s Opinion as to whether TCET may award a grant

to one of its members or to a university that employs a member.  Attorney

General John Cornyn responded with the following statement, “Under common

law, if an officer of a governmental body has an interest in a contract before the

body, the governmental body may not enter the contract.”3

LEGISLATIVE LETTERS OF INTENT

R-8/R-6 Duct  (see Appendix I)

The Energy Systems Laboratory at Texas A&M, in response to concerns

expressed by builders and builders associations as to the limited availability of

the R-8 flexible duct required by the energy performance standards as stated in

the International Energy Conservation Code, requested a legislative letter of

intent from Senator Brown to clarify the confusion.  Senator Brown responded by

issuing a March 1, 2002 letter stating that, “The intended date for use of R8

flexible duct is February 1, 2003” and,  “An exception to use R6 insulated duct

code requirement should be allowed for until February 1, 2003.”  4 

Compliance Dates  (see Appendix J)

Following the issuance of Opinion Number JC-0457 by Attorney General John

Cornyn which addressed the date for compliance with the International Energy

Conservation Code by builders in unincorporated areas of the state, Senator

Brown issued a legislative letter of intent dated April 30, 2002 regarding the
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matter, stating that, “During floor debate in the House of Representatives, Senate

Bill 5 was amended in an attempt to relieve smaller counties of the burden of

enforcing the provisions of Chapter 388.  However, the amendment inadvertently

omitted counties from the September 1, 2002 effective date provision” and that

“the intent of the legislation was to have a uniform compliance date (September

1, 2002) for the municipalities and unincorporated areas.” 5

OTHER IMPORTANT DEVELOPMENTS

55mph speed limit

The December 2000 SIP revision included a speed limit reduction for the HGA. 

The revision was to reduce the speed limit to 55mph on all roadways with a

posted speed above 55mph in the 8-county area by May 1, 2002.

The EPA approved a new system for mobile source testing in January of 2002. 

The results of the new models formulated by this system showed that the speed

limit reduction to 55mph would produce only 6 tons of emissions reductions a

day, with only 1.6 tons of that coming from cars and light trucks.  This is in

contrast to the 12 tons per day reduction that earlier testing had shown would

result.  This new data, combined with complaints and concerns expressed by

state and local officials from the outlying areas around Houston, spurred the

TNRCC staff to formally propose the repeal of the 55mph speed limit until at least

May 2005. Under this proposal, 55mph speed limit would remain in effect for

trucks in excess of 10,000 pounds.  The TNRCC Commissioners agreed to

suspend the 55mph speed limit on Houston area freeways, however, procedures



Senate Interim Committee on Natural Resources
Report to the 78th Legislature
Compliance with FCAA / Establishment of TERP Advisory Committee

6 06/06/02 ed., Austin American-Statesman, “Houston ozone plan under revision”, Kevin

Carmody.

-58-

required to reinstate the 70 mph speed limit could potentially not be completed

until spring of 2003.6

RECOMMENDATIONS

The most significant roadblock in fulfilling the provisions of SB5 has been the

shortfall in available funds  and the Senate Natural Resources Committee

recommends that the Legislature restore all funding necessary to implement and

operate the Texas Emissions Reduction Plan in its full capacity.  In addition to the

significant decrease in available funds, there are several other issues that should

be addressed:

Recommendations concerning TNRCC:

--Vehicles and engines that are replaced using TERP funds should be removed

from the near nonattainment area to prevent the continued use of “dirty” engines.

--Clarify that the grant programs should cover purchases of new heavy duty

vehicles.  This will allow more flexibility by allowing the purchase of new heavy

duty vehicles to be eligible for both the rebate and grants programs.

--For the definition of new purchases, re-powers and retrofits, a 30% reduction

from current standards is required.  To achieve the goal of greater emission

reduction, the 30% reduction requirement should refer to the old engine.  The

definition should be changed to require a 30% reduction from the engine that is
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being replaced.

--Remove the cost effectiveness criteria for infrastructure projects.  There has

been much more interest in infrastructure projects than there is funding available. 

In the alternative, provide that infrastructure projects that are part of a vehicle

retrofit package will not be considered infrastructure projects and subject to the

3% cap.

--Remove the HOV lane incentive for clean cars. This will cause significant

federal HOV lane funding problems if continued.

--Rebate program should clearly include all fuels, not just diesel fuel.  Current

language in SB 5 requires that all fuels other than diesel fuel be excluded from

the rebate program.

Recommendations concerning SECO:

--Define “political subdivision.”  Under the broadest definition, there are many

political subdivisions that don’t have the capacity to reduce their energy use (i.e.

water improvement districts, municipal utility districts, appraisal districts, etc.).

The greatest impact will be through cities, counties, community colleges and

other large districts.

--Redirect the legislative reference contained in 388.005 (b).  The current

language can be interpreted to mean that an entity must use energy-saving

performance contracting.  Instead, the language could more generally define

“cost effective,” i.e. any project that can be paid for with the resultant savings.
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--Allow for a more reasonable explanation of why a political subdivision has not

met the 5 percent goal. An entity may not have met the 5 percent goal but still

completed all of the cost effective projects available to them. Cities that have

historically been very progressive in energy management may have great

difficulty it reducing their use below the 2001 baseline.

--Identification of all “political subdivisions” within the affected areas. While SECO

was not charged with contacting these entities, this office feels it is an important

part of providing information and technical assistance. If the definition were

refined to include only the larger energy consuming districts, more efficient use of

existing resources would be possible.

--Historically, Texas has experienced relatively low utility rates. Energy has not

been a high priority on the list of things to be “managed”  and little connection has

been made to energy efficiency and emissions. Continued education on the

relationship between energy efficiency and clean air must remain a priority.

--Better coordination and outreach efforts by agencies charged with

implementation. Now that appointments are made, the TERP Advisory Board

may well serve this need.

Recommendations concerning the Tax Administration Division:

--Consider amending Chapter 151 of Tax Code to impose the off-road, heavy-

duty diesel equipment surcharge on purchases of equipment subject to use tax.
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--Consider amending Chapter 152 of Tax Code to impose the diesel-powered,

on-road motor vehicle surcharge on vehicles subject to use tax (acquired out-of-

state, to be operated in Texas).

Recommendations concerning PUC:

--Increase funding available for Energy Efficiency Grant Program to enable PUC

to award more grants as part of the program. 

Recommendations submitted by ESL:

--Ensure funding for the ESL to fulfill its responsibilities under SB5.  With funding,

the ESL could produce over 100 targeted training sessions per year focused on

specific groups.  The ESL would then be able to respond and effectively work

with municipalities to improve their code and above code modifications in a

responsive manner.  The ESL would then be able to work with manufacturers to

make sure that they understand the impact of the codes to their product lines and

help assure that the required products are on the market in a timely fashion.  

-- As the ESL goes forward, data will be needed from ERCOT.  The ESL can

determine the energy reductions in the municipalities and counties using a variety

of methods.  Ideally, ESL would like to have a “1-sheet” list of key code

parameters on each building with it’s location.  The ESL will have the computer

systems in place to then determine the location and quantify the energy

reductions.  Next, this hourly energy reduction profile needs to be tied to a

particular power plant, which has specific operating conditions on NOx emissions. 

ERCOT data will be required for this.  

 The reduction of hourly NOx output of the power plant needs to be put into an



Senate Interim Committee on Natural Resources
Report to the 78th Legislature
Compliance with FCAA / Establishment of TERP Advisory Committee

-62-

atmospheric model (i.e., Ozone day or August-September 2000 Episode day) to

determine the reduction in ozone.  Although this description is overly-simplified,

three groups must work closely together to accomplish this task.  These are the

ESL, ERCOT and the UT Atmospheric Sciences Group.  This group can put a

solid, defensible set of ozone reductions forward to the US EPA.  The legislature

could address how to allow these data to be acquired as truly needed. 

Deregulation of the electric utilities is also complicating the acquisition of needed

data.   

--Additional work needs to be done in quantifying and demonstrating the cost

associated with building to code standards.  Cost will increase due to added

insulation, higher efficiency windows, higher efficiency air-conditioners and other

added items.  Cost will decrease due to being able to down-size air-conditioners

and furnaces and some other potential design changes like high efficiency ducts. 

Also, energy bills will decrease.  “Back of the envelope” calculations show that

the initial cost increase can be $1,000 to $2,000 or so, depending on what is

done.  A payback of under 3 to 5 years should be expected.  Technologies are

being developed to enable the first cost to be less than the old building methods,

allow better comfort and improved energy efficiency.  The ESL needs to

participate in developing, demonstrating and training builders in these

technologies and methods.  

--Increase code adoption for residential homes.  Homeowners are concerned with

increased occurrence of asthma in children and other health related afflictions

related to a “tighter” building.  A tighter building can be a healthier building, if it is

designed and maintained correctly.  The ESL is ideally situated to provide the

education and training on how to make the code adoption a major plus on
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improving the health of indoor environments.  

--Construct two or three “showcase houses on wheels” to demonstrate energy

efficiency building techniques.  This activity would address builder reluctance to

accepting the energy codes.  These showcase houses would be brought to

Home Shows, State Fairs and other high traffic opportunities to demonstrate the

impact of high efficiency windows, air-conditioners and other equipment, duct

sealing, building envelop sealing and other energy efficiency technologies.  The

audience would be builders, local officials and home-buyers. 

--Focus on Hard-To-Reach Areas.   Hard to reach areas are a particular

challenge because most of these areas do not have an infrastructure in their

local government to support technical initiatives.  The ESL proposes to train

graduate students for direct interface with local officials, builders and

homeowners to assist in delivering the needed skills to enable implementation of

the energy efficiency requirements of SB5.  

--Study impact of manufactured homes and determine where cost effective

enhancements should be done.  Manufactured homes are not subject to the IRC

/ IECC codes.  Due to the low first cost of this housing, manufactured housing is

experiencing an increase in market share and will likely negatively impact energy

efficiency measures being taken in site-built housing.  The ESL would work with

manufacturers to determine the optimal improvements to make this housing

more efficient.  We would be looking at standards (above the federally mandated

ones), which improve the cost efficiency and indoor air quality of this housing

without adding a cost burden. 
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--Capture and document the energy savings in the Texas LoanSTAR and Rebuild

America programs currently in place.  Currently, Texas has documented over

$100 million in energy savings in hundreds of buildings around the State of

Texas.  However, Measurement and Verification (M&V) on most of these

buildings has been discontinued.  Several studies by the ESL have shown that

20 to 30%+ of the savings will erode over time if these buildings are not carefully

monitored.  Therefore, restarting the monitoring in these buildings and

recommissioning the HVAC systems will likely produce well over $10 million in

real dollar savings per year to the state and also have verifiable emissions

reductions.  

Recommendations concerning TCET:

--Modify legislation to allow Universities whose employees are members of the

Council to receive grant awards.  Possible language for overcoming the current

prohibition of universities represented on the council is provided in the Attorney

General’s Opinion No. JC-0484:

“Of course, the legislature may adopt a statute that overcomes the common-law

conflict-of-interest rule in this circumstance. See Tex. Att'y Gen. Op. No. JC-225

(2000) at 3 (stating that legislature may adopt statute that overcomes

common-law incompatibility doctrine). The statutes governing the

Telecommunications Infrastructure Fund, for instance, explicitly address a

situation in which a member of the Telecommunications Infrastructure Fund

Board may be employed by an entity applying for a grant or loan from the board:

If a board member is an employee of an entity that applies for a grant or loan
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under this subchapter, the board member, before a vote on the grant or loan,

shall disclose the fact of the member's employment. The disclosure must be

entered into the minutes of the meeting. The board member may not vote on or

otherwise participate in the awarding of the grant or loan. If the board member

does not comply with this subsection, the entity is not eligible for the grant or

loan.”

 --Section 387.008 can be modified to specifically allow TCET to seek grants and

to manage environmental technology projects (such as the Texas Industries of

the Future activities, funded by the Department of Energy).  The section in

question is given below.

SB 5.  Sec.387.008.ENVIRONMENTAL RESEARCH FUND.  (a)The

environmental research fund is an account in the general revenue fund.  The

fund consists of money from gifts, grants, or donations to the fund for designated

or general use and from any other source designated by the legislature.

(b)Money in the environmental research fund may be used only for the operation

and projects of the Texas Council on Environmental Technology.

 

 Frank Knapp of the Attorney General’s office has suggested that TCET is not

empowered to seek and receive grants, nor to manage grants received from

non-state sources.  TCET would like to be able to leverage the State’s

investment in environmental technologies by seeking other private or

governmental support (especially federal support).  Therefore, TCET requests

the authority to seek and to manage grants from private, local government, or

federal sources.  
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--Current funding for TCET’s administrative operations is adequate to post RFPs,

issue grants, and initiate contracts for awarded projects.  However, to monitor

project progress, to disseminate information about project accomplishments to

appropriate interests, to track technology deployment into the marketplace, and

to provide estimates of environmental impact by commercialization of funded

projects, TCET would like authority to impose a 10% project management

charge on grants in order to support such essential and complementary

functions to current activities.

--TCET should be granted authority to carry unexpended balances (UB) forward

into succeeding fiscal biennia.  The nature of funding for TCET (supported by

collection of fees designated in SB5 and reported monthly by the Comptroller’s

Office) creates a major problem in fully awarding and funding grants.  TCET

cannot know until after the end of the fiscal biennium how much money it has to

make awards, and thereby cannot encumber unknown fund amounts collected in

the last month of the biennium, nor could contracts be executed expediently

enough to encumber funds even if fund amounts were known.   In practice, the

current inability of TCET to carry over funds would cause months of collections

to be unused for environmental technology grant support. 

--The council seeks legislative guidance on the importance of promoting the

development of an environmental technology demonstration and evaluation

infrastructure within the State.  Council members suggest that building this type

of infrastructure (e.g., enhanced diesel engine testing capabilities) is a very

important complement to grants for particular technologies.  The 8-year horizon

of SB5 is intended to solve the short-term challenge of addressing ozone

non-compliance in 4 areas of the state, but continued growth in the state’s
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population and economy will require on-going technology development and

improvement.  The Council suggests expanding its charge to include promoting

the development of environmental technology demonstration and evaluation

infrastructure.

TERP Advisory Board

When appointments by the Governor, Lieutenant Governor and Speaker of the

House were completed in May of 2002, the TERP Advisory Board scheduled its

first meeting for June 13, 2002 to be held at the TNRCC in Austin.

Representative Warren Chisum was elected as the presiding officer by the

members of advisory board at this initial meeting.  The advisory board will

review the TERP and recommend to the TNRCC changes to revenue sources

or financial incentives as well as any legislative, regulatory, or budgetary

changes needed.  The TNRCC is to provide necessary staff to aid the advisory

board, as expressed in SB 5. 

The advisory board consists of 15 appointed members and seven ex officio

members who will provide recommendations to the TNRCC regarding the

implementation of the programs in SB 5.

The TERP Advisory Committee consists of the following members:

The Governor has appointed:

· Dr. Purnendu Dasgupta of Lubbock is a Paul Whitfield Horn Professor of

chemistry and biochemistry at Texas Tech University, as the representative

of the Texas Council of Environmental Science and Technology. 
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· John Goodman of Houston is the chairman of the board of directors of

Goodman Global Holdings, Inc., as the representative of the air

conditioning manufacturing industry. 

· L. Elizabeth Gunter of Austin is the senior counsel for American Electric

Power, as the representative of the electric utility industry. 

· Dr. Naomi Lede' of Huntsville is a senior research scientist at the Texas

Transportation Institute, as the representative of regional transportation. 

· Mark Rhea of Fort Worth is the vice president of Lisa Motor Lines, as the

representative of the trucking industry.

The Speaker has appointed: 

· Clay Cash, as the representative of the fuel industry (no biographical

information available). 

· Reggie James, Director, Consumers Union, Southwest Regional Office, as

the representative of consumer groups. 

· Robert Lanham, vice president of Williams Brothers Construction Co. Inc.,

Houston, as the representative of the construction industry. 

· Bill Mason as the representative of the agriculture industry (no biographical

information available). 

· Chuck Nash, San Marcos, Texas automobile dealer, as the representative

of the automobile industry.
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The Lieutenant Governor has appointed: 

· Jim Crites, Deputy Executive Director, Dallas/Fortworth International

Airport, as the representative of the air transportation industry. 

· Michael Flores, as the representative of the energy-efficient construction

industry (no biographical information available). 

· John Mikolitis, as the representative of the engine manufacturing industry

(no biographical information available). 

· Bruce Rauhe, Center for Fuel Cell Research, Houston Advanced Research

Center, as the representative of the fuel cell industry. 

· Tom "Smitty" Smith, Director of Public Citizen's Texas Office, as the

representative of the environmental community.

The Ex officio members of the TERP Advisory Board as established in SB 5 are:

• Senator J.E. “Buster” Brown, Chairman, Senate Natural Resources
Committee

• Representative Warren Chisum, Chairman, House Environmental
Regulation Committee

• Dan Kelly, Representative of the Railroad Commission of Texas
• Carol Keeton Rylander/Dub Taylor, Representative of the Comptroller’s

office
• David Dewhurst/Susan Ghertner, Representative of the Texas General

Land Office
• Gregg Cooke, Representative of the US Environmental Protection Agency
• Jeffrey A. Saitas, Representative of the Texas Natural Resources

Conservation Commission
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SUBCHAPTER K:  MOBILE SOURCE INCENTIVE PROGRAMS

DIVISION 3:  DIESEL EMISSIONS REDUCTION INCENTIVE PROGRAM FOR

ON-ROAD AND NON-ROAD VEHICLES

§§114.620 - 114.622, 114.626, 114.629

§114.620.  Definitions.

Unless specifically defined in the TCAA or in the rules of the commission,
the terms used in this subchapter have the meanings commonly ascribed to them
in the field of air pollution control.  In addition to the terms which are defined by
the TCAA; and §§3.2, 101.1, and 114.1 of this title (relating to Definitions), the
following words and terms, when used in this division shall have the following
meanings, unless the context clearly indicates otherwise.

(1)  Cost-effectiveness - The total dollar amount expended divided
by the total number of tons of nitrogen oxides emissions reduction attributable to
that expenditure.

(2)  Incremental cost - The cost of an applicant’s project less a
baseline cost that would otherwise be incurred by an applicant in the normal
course of business and may include added lease or fuel costs as well as
additional capital costs.

(3)  Motor vehicle - A self-propelled device designed for transporting
persons or property on a public highway that is required to be registered under
Texas Transportation Code, Chapter 502.

(4)  Non-road diesel - A piece of equipment, excluding a motor
vehicle or on-road diesel, that is powered by a non-road engine, including: 
non-road non-recreational equipment and vehicles; construction equipment;
locomotives; marine vessels; and other high-emitting diesel engine categories.

(5)  Non-road engine - An internal combustion engine that is in or



on a piece of equipment that is self-propelled or that propels itself and performs
another function, excluding a vehicle that is used solely for competition, or a
piece of equipment this is intended to be propelled while performing its function,
or a piece of equipment designed to be and capable of being carried or moved
from one location to another.

(6)  On-road diesel - An on-road diesel-powered motor vehicle that
has a gross vehicle weight rating of 10,000 pounds or more.

(7)  Qualifying fuel - Any liquid or gaseous fuel or additives
registered or verified by the EPA that is ultimately dispensed into a motor vehicle
or on-road or non-road diesel that provides reductions of nitrogen oxides
emissions beyond reductions required by state or federal law.

(8)  Repower - To replace an old engine powering an on-road or
non-road diesel with:

(A)  a new engine that emits at least 30% less than the
nitrogen oxides (NOx) emissions standard required by federal regulation for the
current model year for that engine;

(B)  an engine manufactured later than 1987 that emits at least
30% less than the NOx emissions standard emitted by a new engine certified to
the baseline NOx emissions standard for that engine;

(C)  an engine manufactured before 1988 that emits not more
than 50% of the NOx emissions standard emitted by a new engine certified to the
baseline NOx emissions standard for that engine; or

(D)  electric motors, drives, or fuel cells.

(9)  Retrofit - To equip an engine and fuel system with new
emissions-reducing parts or technology verified by the EPA after manufacture of
the original engine and fuel system.

§114.621.  Applicability.

Any person that owns or leases, or intends to own or lease, one or more
on-road or non-road diesels that operate, or will operate, within an affected
county as defined by §114.629 of this title (relating to Affected Counties and



Implementation Schedule) may apply for a grant under the diesel emissions
reduction incentive program.

§114.622.  Incentive Program Requirements.

(a)  Eligible projects include:

(1)  purchase or lease of non-road diesels;

(2)  emissions-reducing retrofit projects for on-road or non-road
diesels;

(3)  emissions-reducing repower projects for on-road or non-road
diesels;

(4)  purchase and use of emissions-reducing add-on equipment for
on-road or non-road diesels;

(5)  development and demonstration of practical, low-emissions
retrofit technologies, repower options, and advanced technologies for on-road or
non-road diesels with lower nitrogen oxides (NOx) emissions;

(6)  use of qualifying fuel;

(7)  implementation of infrastructure projects; and

(8)  other projects that have the potential to reduce anticipated NOx

emissions from diesel engines.

(b)  For a proposed project as listed in subsection (a) of this section, other
than a project involving a marine vessel or engine, not less than 75% of vehicle
miles traveled or hours of operation projected for the five years immediately
following the award of a grant must be projected to take place in a nonattainment
area or affected county of this state.

(c)  For a proposed project that includes a replacement of equipment or a
repower, the old equipment or engine must be recycled, scrapped, or otherwise
removed from all affected counties as defined by §114.629 of this title (relating to



Affected Counties and Implementation Schedule).

(d)  To be eligible for a grant, the cost-effectiveness of a proposed project
as listed in subsection (a) of this section must not exceed $13,000 per ton of NOx

emissions.

(e)  Projects funded with a grant from this program may not be used for
credit under any state or federal emissions reduction credit averaging, banking, or
trading program except as provided under Texas Health and Safety Code,
§386.056.

(f)  A proposed project as listed in subsection (a) of this section is not
eligible if it is required by any state or federal law, rule or regulation,
memorandum of agreement, or other legally binding document.  This subsection
does not apply to:

(1)  an otherwise qualified project, regardless of the fact that the
state implementation plan assumes that the change in equipment, vehicles, or
operations will occur, if on the date the grant is awarded the change is not
required by any state or federal law, rule or regulation, memorandum of
agreement, or other legally binding document; or

(2)  the purchase of an on-road diesel or equipment required only by
local law or regulation or by corporate or controlling board policy of a public or
private entity.

(g)  A proposed retrofit, repower, or add-on equipment project must
achieve a reduction in NOx emissions of at least 30% compared with the baseline
emissions adopted by the commission for the relevant engine year and
application.

(h)  If a grant recipient fails to meet the terms of a project grant or the
conditions of this division, the executive director can require that the grant
recipient return some or all of the grant funding to the extent that emission
reductions are not achieved or cannot be demonstrated.



§114.626.  Monitoring, Recordkeeping, and Reporting Requirements.

Grant recipients must meet the reporting requirements of their grant which
must occur no less frequently than annually.

§114.629.  Affected Counties and Implementation Schedule.

(a)  Applicable counties in the incentive program include:  Bastrop, Bexar,
Brazoria, Caldwell, Chambers, Collin, Comal, Dallas, Denton, El Paso, Ellis, Fort
Bend, Galveston, Gregg, Guadalupe, Harris, Hardin, Harrison, Hays, Jefferson,
Johnson, Kaufman, Liberty, Montgomery, Nueces, Orange, Parker, Rockwall,
Rusk, San Patricio, Smith, Tarrant, Travis, Upshur, Victoria, Waller, Williamson,
and Wilson.

(b)  Equipment purchased before September 1, 2001 is not eligible for a
grant under this program.
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SUBCHAPTER K:  MOBILE SOURCE INCENTIVE PROGRAMS

DIVISION 1:  ON-ROAD DIESEL VEHICLE PURCHASE OR LEASE

INCENTIVE PROGRAM

§§114.600 - 114.602, 114.609

§114.600.  Definitions.

Unless specifically defined in the TCAA or in the rules of the commission,
the terms used in this subchapter have the meanings commonly ascribed to them
in the field of air pollution control.  In addition to the terms which are defined by
the TCAA, §§3.2, 101.1, and 114.1 of this title (relating to Definitions), the
following words and terms, when used in this division shall have the following
meanings, unless the context clearly indicates otherwise.

(1)  Incremental costs - The cost difference between the
manufacturer’s suggested retail price (MSRP) to purchase or lease a new on-
road diesel vehicle certified by the EPA to meet the federal emission standards
required at the date of its manufacture and the MSRP to purchase or lease a
comparable new on-road diesel vehicle certified by the EPA to meet an emission
standard at least as stringent as those specified in §114.609 of this title (relating
to On-Road Diesel Vehicle Purchase or Lease Incentive Schedule).

(2)  Lease - The use and control of a new on-road diesel vehicle in
accordance with a rental contract for a term of twelve consecutive months or
more.

(3)  Lessee - A person who enters into a lease for a new on-road
diesel vehicle.

(4)  Motor vehicle - A self-propelled device designed for transporting
persons or property on a public highway that is required to be registered under
Texas Transportation Code, Chapter 502.

(5)  New on-road diesel vehicle - An on-road diesel that has never
been the subject of a first sale as defined under Title 43, Texas Administrative
Code, §17.2 (relating to Definitions), either within this state or elsewhere.

(6)  On-road diesel - An on-road diesel-powered motor vehicle that
has a gross vehicle weight rating of 10,000 pounds or more.



§114.601.  Applicability.

(a)  The provisions of §§114.600, 114.602, 114.604, and 114.609 of this
title (relating to Definitions; On-Road Diesel Vehicle Purchase or Lease Incentive
Requirements; On-Road Diesel Purchase or Lease Incentive Reporting
Requirements; and On-Road Diesel Vehicle Purchase or Lease Incentive
Schedule) apply statewide subject to the availability of funding.

(b)  A purchase or lease of an on-road diesel motor vehicle is not eligible if
it is required by any state or federal law, rule or regulation, memorandum of
agreement, or other legally binding document.  This subsection does not apply to:

(1)  an otherwise qualified purchase or lease, regardless of the fact
that the state implementation plan assumes that the change in vehicles will occur,
if on the date the incentive is awarded the change is not required by any state or
federal law, rule or regulation, memorandum of agreement, or other legally
binding document; or

(2)  the purchase or lease of an on-road diesel motor vehicle
required only by local law or regulation or by corporate or controlling board policy
of a public or private entity.

§114.602.  On-Road Diesel Vehicle Purchase or Lease Incentive

Requirements.

(a)  The purchase or lease of a new on-road diesel vehicle certified by the
EPA to an emissions standard at least as stringent as those specified under
§114.609 of this title (relating to On-Road Diesel Vehicle Purchase or Lease
Incentive Schedule) shall be eligible for an incentive for the reimbursement of
incremental costs not to exceed that specified under §114.609 of this title if the
purchaser or lessee of the on-road diesel vehicle agrees to register the vehicle in
this state and meets the requirements of this section.

(b)  Only one incentive will be provided for each eligible new on-road diesel
vehicle purchased or leased in the state.

(c)  The incentive shall be provided to the lessee and not to the purchaser if
the on-road diesel vehicle is purchased for the purpose of leasing the on-road
diesel vehicle to another person.



(d)  An incentive for the lease of an eligible new on-road diesel vehicle shall
be prorated based on an eight-year lease term.

(e)  A person eligible to receive an incentive under this section shall sign a
certification that the person will operate the on-road diesel vehicle in this state for
not less than 75% of the vehicle's annual mileage while owned or leased by the
purchaser or lessee and while the purchaser or lessee resides within the state
before the reimbursement of incremental costs can occur.  The certification must
contain, at a minimum:

(1)  the name, address, telephone number, and proof of identification
of the person receiving the incentive;

(2)  the purchase date, manufacturer, model, model year, vehicle
license number, vehicle identification number, gross vehicle weight rating, current
odometer reading, and certified emissions standard of the new on-road diesel
vehicle for which the incentive has been claimed under subsection (a) of this
section; and

(3)  a copy of the vehicle’s registration and purchase invoice, or
lease agreement if applicable, to be attached to the certification.

§114.609.  On-Road Diesel Vehicle Purchase or Lease Incentive Schedule.

(a)  The incentives provided under §114.602 of this title (relating to
On-Road Diesel Vehicle Purchase or Lease Incentive Requirements) for new on-
road diesel vehicles manufactured on or after January 1, 2001 until September
30, 2002 shall be based on the following emission standards for oxides of
nitrogen (NOx) and accompanying reimbursement amounts:

(1)  2.5 grams per brake horsepower-hour (g/bhp-hr) of NOx or less
is eligible for up to $15,000; and

(2)  1.5 g/bhp-hr of NOx or less is eligible for up to $25,000.

(b)  The incentives provided under §114.602 of this title for new on-road
diesel vehicles manufactured on or after October 1, 2002 until September 30,
2006 shall be based on the following emission standards for NOx and
accompanying reimbursement amounts:



(1)  1.2 g/bhp-hr of NOx or less is eligible for up to $15,000; and

(2)  0.5 g/bhp-hr of NOx or less is eligible for up to $25,000.

(c)  After evaluating new technologies and after public notice and comment,
the commission, in consultation with the Texas Emission Reduction Plan Advisory
Board, may change the incentive emissions standards established under this
section to improve the ability of the program to achieve its goals.



SUBCHAPTER K:  MOBILE SOURCE INCENTIVE PROGRAMS

DIVISION 2:  LIGHT-DUTY MOTOR VEHICLE PURCHASE OR LEASE

INCENTIVE PROGRAM

§§114.610 - 114.612, 114.616, 114.618, 114.619

STATUTORY AUTHORITY

These new sections are adopted under Texas Water Code (TWC), §5.102, which
provides the commission with the general powers to carry out its duties under
TW C; §5.103, which authorizes the commission to adopt any rules necessary to
carry out the powers and duties under the provisions of TWC and other laws of
this state; and §5.105, which authorizes the commission by rule to establish and
approve all general policy of the commission.  These new sections are also
adopted under THSC, TCAA, §382.017, which authorizes the commission to
adopt rules consistent with the policy and purposes of TCAA; §382.011, which
authorizes the commission to establish the level of quality to be maintained in the
state’s air and to control the quality of the state’s air; §382.012, which authorizes
the commission to prepare and develop a general, comprehensive plan for the
control of the state’s air; and Chapter 386, which establishes the TERP.  Finally,
these adopted new sections are required as part of the implementation of SB 5,
acts of the 77th Legislature, 2001.

§114.610.  Definitions.

Unless specifically defined in the TCAA or in the rules of the commission,
the terms used in this subchapter have the meanings commonly ascribed to them
in the field of air pollution control.  In addition to the terms which are defined by
the TCAA, §§3.2, 101.1, and 114.1 of this title (relating to Definitions), the
following words and terms, when used in this division shall have the following
meanings, unless the context clearly indicates otherwise.

(1)  Bin or emissions bin - A set of emissions standards applicable
to exhaust pollutants measured on the Federal Test Procedure according to Title
40 Code of Federal Regulations, §86.1811-04.

(2)  Lease - The use and control of a new light-duty motor vehicle in
accordance with a rental contract for a term of twelve consecutive months or
more.

(3)  Lessee - A person who enters into a lease for a new light-motor
vehicle.



(4)  Light-duty motor vehicle - A motor vehicle with a gross vehicle
weight rating of less than 10,000 pounds.

(5)  Motor vehicle - A self-propelled device designed for transporting
persons or property on a public highway that is required to be registered under
Texas Transportation Code, Chapter 502.

(6)  New light-duty motor vehicle - A light-duty motor vehicle that
has never been the subject of a first sale as defined under Title 43, Texas
Administrative Code, §17.2 (relating to Definitions), either within this state or
elsewhere.

§114.611.  Applicability.

(a)  The provisions of §§114.610, 114.612, 114.616, 114.618, and 114.619
of this title (relating to Definitions; Light-Duty Motor Vehicle Purchase or Lease
Incentive Requirements; Manufacturer's Report; Vehicle Emissions Information
Brochure; and Light-Duty Motor Vehicle Purchase or Lease Incentive Schedule)
apply statewide subject to the availability of funding.

(b)  A purchase or lease of a light-duty motor vehicle is not eligible if it is
required by any state  or federal law, rule or regulation, memorandum of
agreement, or other legally binding document.  This subsection does not apply to:

(1)  an otherwise qualified purchase or lease, regardless of the fact
that the state implementation plan assumes that the change in vehicles will occur,
if on the date the incentive is awarded the change is not required by any state or
federal law, rule or regulation, memorandum of agreement, or other legally
binding document; or

(2)  the purchase or lease of a light-duty motor vehicle required only
by local law or regulation or by corporate or controlling board policy of a public or
private entity.



§114.612.  Light-Duty Motor Vehicle Purchase or Lease Incentive

Requirements.

(a)  The purchase or lease of a new light-duty motor vehicle certified by the
EPA to an emissions standard at least as stringent as those specified in §114.619
of this title (relating to Light-Duty Motor Vehicle Purchase or Lease Incentive
Schedule) shall be eligible for the incentive specified in §114.619 of this title if
listed under §114.616 of this title (relating to Manufacturer’s Report) and the
purchaser or lessee agrees to register the vehicle in this state and meets the
requirements of this section.

(b)  A person who purchases or leases a new light-duty motor vehicle
eligible for an incentive under subsection (a) of this section shall be eligible to
receive an incentive specified in §114.619 of this title if the purchaser or lessee
registers the new light-duty motor vehicle in this state and signs a certification
that the person will operate the light-duty motor vehicle in this state for not less
than 75% of the light-duty motor vehicle's annual mileage while owned or leased
by the purchaser or lessee and while the purchaser or lessee resides within the
state.  The certification must contain, at a minimum:

(1)  the name, address, telephone number, and proof of identification
of the person receiving the incentive;

(2)  the purchase date, manufacturer, model, model year, vehicle
license number (if assigned), vehicle identification number, gross vehicle weight
rating (if applicable), current odometer reading, and emissions test group number
to verify the certified emissions standard of the new light-duty motor vehicle for
which the incentive has been claimed under this section; and

(3)  a copy of the vehicle’s registration and purchase invoice, or
lease agreement if applicable, to be attached to the certification.

(c)  Only one incentive will be provided for each eligible new light-duty
motor vehicle purchased or leased in the state.

(d)  The incentive shall be provided to the lessee and not to the purchaser
if the eligible new light-duty motor vehicle is purchased for the purpose of leasing
the light-duty motor vehicle to another person.

(e)  An incentive for the lease of an eligible new light-duty motor vehicle
shall be prorated based on a four-year lease term.



§114.616.  Manufacturer's Report.

(a)  A manufacturer of light-duty motor vehicles sold in the state shall
provide to the executive director, or his designee, a list of the new light-duty
motor vehicle models that the manufacturer intends to sell in this state during that
model year that are certified by the EPA to meet the incentive emissions
standards listed under §114.619 of this title (relating to Light-Duty Motor Vehicle
Purchase or Lease Incentive Schedule).  The list must contain for each light-duty
motor vehicle listed, at a minimum:

(1)  the manufacturer name, model, and model year; and

(2)  the test group, evaporative/refueling family, engine
displacement, exhaust emission test fuel type, applicable emission standards,
and certificate number as listed on the Certificate of Conformity issued by the
EPA.

(b)  Beginning January 1, 2002, the list required by subsection (a) of this
section shall be submitted to the executive director, or his designee, at the
beginning, but no later than July 1, of each year preceding the new vehicle model
year.

(c)  A manufacturer of new light-duty motor vehicles may supplement the
list required by subsection (a) of this section to include additional new light-duty
motor vehicle models the manufacturer intends to sell in this state during the
model year.

(d)  All new light-duty motor vehicle dealers and leasing agents statewide
shall make copies of the list required under this section available to prospective
purchasers or lessees of new light-duty motor vehicles.

§114.618.  Vehicle Emissions Information Brochure.

(a)  Beginning September 1, 2002, a manufacturer of new light-duty motor
vehicles sold in the state covered under §114.616 of this title (relating to
Manufacturer’s Report) shall publish and make available to its dealers for
distribution to the dealers' customers by September 1 of each year, a brochure
that includes at a minimum:



(1) a list of eligible new light-duty motor vehicles as required under
§114.616 of this title;

(2)  the emissions and air pollution ratings, not including fuel
efficiency, for each eligible new light-duty motor vehicle listed under paragraph
(1) of this subsection based on data from the EPA Green Vehicle Guide
(http://www.epa.gov/greenvehicles/index.htm) and the light-duty motor vehicle Bin
certification number;

(3)  an indication of where the Bin certification information is located
on each new light-duty motor vehicle listed under paragraph (1) of this subsection
and a clear explanation of how to interpret that information; and

(4)  information on how the consumer may obtain further information
from the EPA Green Vehicle Guide; and

(5)  the web address of the commission’s Texas Emission Reduction
Plan (TERP) program and specific information that the commission’s website will
include a complete list of all eligible light-duty motor vehicles that manufacturers
intend to sell in this state.

(b)  The brochure required under subsection (a) or (d) of this section shall
be placed in a location within the dealer’s showroom or sales area so that it is
clearly visible and available for distribution to the dealer’s customers.

(c)  The brochure required under subsection (a) or (d) of this section shall
have a page size no smaller than 8.5 inches by 11 inches and the information
required under subsection (a)(1) - (4) of this section shall be printed in no less
than 12-point type in a color contrasting with the intended background.

(d)  Beginning September 1, 2002, a manufacturer of new light-duty motor
vehicles sold in this state not covered under §114.616 of this title must publish a
brochure that indicates that no eligible new light-duty motor vehicles will be
available for purchase or lease within the state from the manufacturer for the
upcoming new model year.

(e)  Beginning September 1, 2002, a manufacturer of new light-duty motor
vehicles sold in the state shall submit a copy of the brochure required under
subsection (a) or (d) of this section to the executive director, or his designee, by
September 1 of each year.

http://(http://www.epa.gov/greenvehicles/index.htm)


§114.619.  Light-Duty Motor Vehicle Purchase or Lease Incentive Schedule.

The incentives provided under §114.612 of this title (relating to Light-Duty
Motor Vehicle Purchase or Lease Incentive Requirements) for model years 2003
through 2007 light-duty motor vehicles shall be based on the following emission
standards and accompanying incentive amounts:

(1)  Bin 4 is eligible for $1,250;

(2)  Bin 3 is eligible for $2,225;

(3)  Bin 2 is eligible for $3,750; and

(4)  Bin 1 is eligible for $5,000.



APPENDIX C - COMPTROLLER STATE
SALES AND USE TAX RULES



STATE OF TEXAS

COMPTROLLER OF PUBLIC ACCOUNTS

STATE SALES AND USE TAX

Section 3.320. Texas Emissions Reduction Plan Surcharge; Off-Road, Heavy-Duty
Diesel Construction Equipment.  (Tax Code, sec. 151.0515)

(a) Definitions.  The following words and terms, when used in this section, shall
have the following meanings, unless the context clearly indicates otherwise.

(1) Off-road, heavy-duty diesel construction equipment--Diesel powered
equipment of 50 horsepower or greater, other than motor vehicles, that is
used in the construction of improvements to realty such as roads, buildings,
and other permanent structures, or in the repair, restoration, or remodeling
of real property.  Off-road, heavy-duty diesel construction equipment
includes accessories and attachments sold with the equipment.  Off-road,
heavy-duty diesel construction equipment includes:

(A) backhoes;

(B) bore equipment and drilling rigs;

(C) bulldozers;

(D) compactors (plate compactors, etc.);

(E) cranes;

(F) crushing and processing equipment (rock and gravel crushers, etc.,
used by contractors to process the construction materials they
incorporate into realty);

(G) dumpsters and tenders;

(H) excavators;

(I) forklifts (rough terrain forklifts, etc.);

(J) graders;



(K) light plants (generators) and signal boards;

(L) loaders;

(M) mixers (cement mixers, mortar mixers, etc.);

(N) off-highway vehicles and other moveable specialized equipment (equipment,
such as a motorized crane, that does not meet the definition of a motor vehicle because
it is designed to perform a specialized function rather than designed to transport
property or persons other than the driver);

(O) paving equipment (asphalt pavers, concrete pavers, etc.);

(P) rammers and tampers;

(Q) rollers;

®) saws (concrete saws, industrial saws, etc.);

(S) scrapers;

(T) surfacing equipment;

(U) tractors;

(V) trenchers.

(2) Surcharge--A 1.0% fee is imposed on the sale, lease, or rental in Texas of
new or used off-road, heavy-duty diesel construction equipment.  This
surcharge is in addition to state and local sales taxes that are due on the
equipment and is for the benefit of the Texas Emissions Reduction Fund,
which is administered by the Texas Natural Resources Conservation
Commission.

(3) Total price--The entire amount a purchaser pays a seller for the purchase,
lease, or rental of off-road, heavy-duty diesel construction equipment.  The
total price includes charges for accessories, transportation, installation,
services, and other expenses that are connected to the sale.



(b) Collection of surcharge.  A seller must collect the surcharge from the purchaser
on the total price of each sale, lease, or rental in Texas of off-road, heavy-duty
diesel construction equipment that is not exempt from sales tax.  The surcharge
is collected at the same time and in the same manner as sales tax.  See sec.
3.286 of this title (relating to Seller's and Purchaser's Responsibilities) for
information on the collection and remittance of sales tax.  The surcharge is
collected in addition to state and local sales taxes but is not collected on the
amount of the sales tax.

(c) Exemptions and exclusions.

(1) No surcharge is due on the sale, lease, or rental of off-road, heavy-duty
diesel construction equipment that is exempt from sales tax.  A seller who
accepts a valid and 

properly completed resale or exemption certificate, direct payment exemption
certificate, or other acceptable proof of exemption from sales tax is not required to
collect the surcharge.  For example, a seller may accept an exemption certificate in lieu
of collecting sales tax and the surcharge from a farmer who purchases a bulldozer to be
used exclusively in the construction or maintenance of roads and water facilities on a
farm that produces agricultural products that are sold in the regular course of business.

(2) No surcharge is due on the sale, lease, or rental of off-road, heavy-duty
diesel equipment that is not used in construction.  A seller may accept an
exemption certificate in lieu of collecting the surcharge even if the sale,
lease, or rental of the equipment is not exempt from sales tax.  For
example, a purchaser who buys equipment listed in subsection (a)(1) of this
section for a purpose other than use in construction may issue an
exemption certificate that states that the equipment will not be used to
construct improvements to realty.  The seller may accept the exemption
certificate in lieu of collecting the surcharge, but is required to collect sales
tax if there is no exemption from sales tax.  Examples of non-construction
activities include mining at quarries, and oil and gas exploration and
production at oil and gas well sites.

(3) No surcharge is due on the sale, lease, or rental of off-road, heavy-duty
diesel construction equipment that is subject to use tax under Tax Code,
Chapter 151, Subchapter D.  A purchaser who brings off-road, heavy-duty
diesel construction equipment into Texas for storage, use, or consumption
in this state, or in other situations in which use tax rather than sales tax is
due, is not required to pay or accrue the surcharge.



(d) Reports and payments.

(1) A seller must report and pay the surcharge in the same manner as sales
tax, but separate reports and payments for the surcharge are required.  A
seller's reporting period (i.e., monthly, quarterly, or yearly) and due date for
the surcharge is determined by the amount of surcharge that the seller
collects.  See sec. 3.286 of this title (relating to Seller's and Purchaser's
Responsibilities).

(2) A seller must report and pay the surcharge to the comptroller on forms
prescribed by the comptroller for the surcharge.  A seller is not relieved of
the responsibility for filing a surcharge report and paying the surcharge by
the due date because the seller fails to receive the correct form from the
comptroller.

(3) The penalties and interest imposed for failure to timely file and pay the
surcharge are the same as those imposed for failure to timely file and pay
sales tax.  Likewise, the 0.5% discount for timely filing and payment is
applicable to surcharge reports and payments.  No prepayment discount
will be paid a seller for prepayment of the surcharges.

(e) Effective date.

(1) The surcharge is due on the total price of off-road, heavy-duty diesel
construction equipment sold in Texas if the purchaser takes possession of
or title to the construction equipment after August 31, 2001 and before
October 1, 2008.

(2) The surcharge is due on the total price, excluding separately stated interest
charges, of off-road, heavy-duty diesel construction equipment leased
under a financing lease, as defined in sec. 3.294 of this title (relating to
Rental and Lease of Tangible Personal Property), if the lessee takes
possession of the construction equipment after August 31, 2001 and before
October 1, 2008.

(3) The surcharge is due on the lease payments for off-road, heavy-duty diesel
construction equipment that is leased under an operating lease, as defined
in sec. 3.294, if the lessee takes possession of the construction equipment
after August 31, 2001 and before October 1, 2008.



Effective Date:  March 19, 2002

Filed with Secretary of State:  February 27, 2002

CAROLE KEETON RYLANDER

Comptroller of Public Accounts



APPENDIX D - MOTOR VEHICLE
SALES AND USE TAX



STATE OF TEXAS

COMPTROLLER OF PUBLIC ACCOUNTS

MOTOR VEHICLE SALES AND USE TAX

Section  3.96.  Imposition and Collection of a Surcharge on Certain Diesel
Powered Motor Vehicles.

(a)  Definitions.  The following words and terms, when used in this section, shall
have the   following meaning, unless the context clearly indicates otherwise.

(1)  Motor vehicle subject to surcharge – A motor vehicle that is:

(A)  diesel powered;

(B) registered with a gross vehicle weight in excess of 14,000 pounds;
and

(C)  a 1996 model year or earlier.

(2) Lease – an agreement, other than a rental, whereby an owner of a motor
vehicle gives exclusive use of the vehicle to another for consideration for
a period that is more than 180 days.

(3) Rental – an agreement whereby:

(A) the owner of a motor vehicle gives exclusive use of the vehicle to
another for consideration for a period that is 180 days or less;

(B) the original manufacturer of a motor vehicle gives exclusive use of
the motor vehicle to another for consideration; or

(C) the owner of a motor vehicle gives exclusive use of the vehicle to
another for re-rental purposes.

(4)  Surcharge – A fee of 2.5% of the total consideration paid on a Texas
retail sale of a motor vehicle described in paragraph (1) of this
subsection.  The surcharge is imposed by Tax Code, 152.0215, for the
benefit of the Texas Emission Reduction Plan Fund as provided in Health



and Safety Code, 386.251.

(b) Payment, calculation, collection and remittance.  Except as provided in
subsection (c) of this section, the surcharge is paid, calculated, collected, and
remitted in the same manner as the tax imposed on a Texas sale as provided
in Tax Code, Chapter 152, and 3.74 of this title (relating to Seller
Responsibility).

 (c) Motor vehicles purchased for rental or lease.

(1) Rental.  A person who purchases in Texas a motor vehicle for rental
must pay the surcharge at the time of registration and titling.  Payment
of the surcharge cannot be deferred even if the purchaser is allowed to
defer the motor vehicle sales and use tax.  The surcharge is not due on
the rental receipts paid to the motor vehicle owner.

(2) Lease.  A person who purchases a motor vehicle in Texas for lease must
pay the surcharge at the time of registration and titling.  The surcharge
is not due on the lease receipts paid to the motor vehicle owner.

(d) Exemptions.  The exemptions provided in Tax Code, Subchapter E,
Chapter152, apply to the surcharge.

(e) Expiration.  The surcharge expires September 30, 2008.  Texas retail sales
after that date are not subject to the surcharge.

Effective Date:  January 3, 2002

Filed with Secretary of State:  December 14, 2001

CAROLE KEETON RYLANDER

Comptroller of Public Accounts



APPENDIX E - PUC RULES



Rules Adopted by PUC:

§25.182. Energy Efficiency Grant Program.

(a) Purpose.  The purpose of this section is to provide implementation
guidelines for the Energy Efficiency Grant Program mandated under the Health
and Safety Code, Title 5, Subtitle C, Chapter 386, Subchapter E, Energy
Efficiency Grant Program.  Programs offered under the Energy Efficiency Grant
Program shall utilize program templates that are consistent with §25.181 of this
title (relating to the Energy Efficiency Goal).  Programs shall include the
retirement of materials and appliances that contribute to energy consumption
during periods of peak demand with the goal of reducing energy consumption,
peak loads, and associated emissions of air contaminants.

(b) Eligibility for grants.  Electric utilities, electric cooperatives, and
municipally owned utilities are eligible to apply for grants under the Energy
Efficiency Grant Program.  Multiple eligible entities may jointly apply for a grant
under one energy efficiency grant program application.  Grantees shall administer
programs consistent with §25.181 of this title.

(C) Definitions.  The following words and terms, when used in this section
shall have the following meanings unless the context clearly indicates otherwise:

(1) Affected counties — Bastrop, Bexar, Caldwell, Comal, Ellis, Gregg,
Guadalupe, Harrison, Hays, Johnson, Kaufman, Nueces, Parker, Rockwall, Rusk,
San Patricio, Smith, Travis, Upshur, Victoria, Williamson, and Wilson.  An
affected county may include a nonattainment area, at which point it will be
considered a nonattainment area.

(2) Demand side management (DSM) — Activities that affect the magnitude
or timing of customer electrical usage, or both.

(3) Electric utility — As defined in the Public Utility Regulatory Act (PURA) §
31.002(6).

(4) Energy efficiency — Programs that are aimed at reducing the rate at
which energy is used by equipment or processes.  Reduction in the rate of energy
used may be obtained by substituting technically more advanced equipment to
produce the same level of end-use services with less electricity; adoption of
technologies and processes that reduce heat or other energy losses; or
reorganization of processes to make use of waste heat.  Efficient use of energy



by consumer-owned end-use devices implies that existing comfort levels,
convenience, and productivity are maintained or improved at lower customer
cost.

(5) Energy efficiency service provider — A person who installs energy
efficiency measures or performs other energy efficiency services.  An energy
efficiency service provider may be a retail electric provider or a customer, if the
person has executed a standard offer contract with the grantee.

(6) Grantee — the entity receiving energy efficiency grant program funds.

(7) Nonattainment area — An area so designated under the federal Clean Air
Act §107(d) (42 U.S.C. §7407), as amended.  A nonattainment area does not
include affected counties.

(8) Peak demand — Electrical demand at the time of highest annual demand
on the utility's system, measured in 15 minute intervals.

(9) Peak demand reduction — Peak demand reduction on the utility system
during the utility system's peak period.

(10) Peak load — Peak demand.

(11) Peak period — Period during which a utility's system experiences its
maximum demand.  For the purposes of this section, the peak period is May 1
through September 30.  

(12) Retirement — The disposal or recycling of all equipment and materials in
such a manner that they will be permanently removed from the system with
minimal environmental impact.

(d) Commission administration.  The commission shall administer the
Energy Efficiency Grant Program, including the review of grant applications,
allocation of funds to grantees and monitoring of grantees.  The commission
shall:

(1) Develop an energy efficiency grant program application form.  The grant
application form shall include:



(A) Application guidelines;

(B) Information on available funds, including minimum and maximum funding
levels available to individual applicants;

(C) Listing of applicable affected counties and counties designated as
nonattainment areas; and

(D) Information on the evaluation criteria, including points awarded for each
criterion.

(2) Evaluate and approve grant applications, consistent with subsection (e) of
this section.

(3) Enter into a contract with the successful applicant.

(4) Reimburse participating grantees from the fund for costs incurred by the
grantee in administering the energy efficiency grant program.

(5) Monitor grantee progress on an ongoing basis, including review of grantee
reports provided under subsection (g)(8) of this section.

(6) Compile data provided in the annual energy efficiency report, pursuant to
§25.183 of this title (relating to Reporting and Evaluation of Energy Efficiency
Programs).

(e) Criteria for making grants.  

(1) Grants shall be awarded on a competitive basis.  Applicants will be
evaluated on the minimum criteria established in subparagraphs (A)-(F) of this
paragraph.

(A) The extent to which the proposal would reduce emissions of air pollutants
in a nonattainment area.

(B) The extent to which the proposal would reduce emissions of air pollutants
in an affected county.



(C) The amount of energy savings achieved during periods of peak demand.

(D) The extent to which the applicant has achieved verified peak demand
reductions and verified energy savings under this or other similar energy
efficiency programs and has complied with the requirements of the grant program
established under this section.

(E) The extent to which the proposal is credible, internally consistent, and
feasible and demonstrates the applicants ability to administer the program.

(F) Any other criteria the commission deems necessary to evaluate grant
proposals.

(2) Applicants who receive the most points under the evaluation criteria shall
be awarded grants, subject to the following constraints:

(A) The commission reserves the right to set maximum or minimum grant
amounts, or both.

(B) The commission reserves the right to negotiate final program details and
grant awards with a successful applicant.

(f) Use of approved program templates.  All programs funded through the
energy efficiency grant program shall be program templates developed pursuant
to §25.181 of this title.

(1) Program templates adopted under this program shall include the retirement
of materials and appliances that contribute to energy consumption during periods
of peak demand to ensure the reduction of energy, peak demand, and associated
emissions of air contaminants.

(2) Cost effectiveness and avoided cost criteria shall be consistent with
§25.181(d) of this title.

(3) Incentive levels shall be consistent with program templates and in
accordance with §25.181(g)(2)(F) of this title.

(4) Inspection, measurement and verification requirements shall be consistent
with program templates and in accordance with §25.181(k) of this title.



(5) Projects or measures under this program are not eligible for incentive
payments or compensation if:

(A) A project would achieve demand reduction by eliminating an existing
function, shutting down a facility, or operation, or would result in building
vacancies, or the re-location of existing operations to locations outside of the
facility or area served by the participating utility.

(B) A measure would be installed even in the absence of the energy efficiency
service provider's proposed energy efficiency project.  For example, a project to
install measures that have wide market penetration would not be eligible.

(C) A project results in negative environmental or health effects, including
effects that result from improper disposal of equipment and materials.

(D) The project involves the installation of self-generation or cogeneration
equipment, except for renewable demand side management technologies.

(g) Grantee administration: The cost of administration may not exceed 10%
of the total program budget before January 1, 2003, and may not exceed 5.0% of
the total program budget thereafter.  The commission reserves the right to lower
the allowable cost of administration in the application guidelines.

(1) Administrative costs include costs necessary for grantee conducted
inspections and the costs necessary to meet the following requirements:

(A) Conduct informational activities designed to explain the program to energy
efficiency service providers and v endors.  

(B) Review and select proposals for energy efficiency projects in accordance
with the program template guidelines and applicable rules of the standard offer
contracts under §25.181(I) of this title, and market transformation contracts under
§25.181(j) of this title.

(C) Inspect projects to verify that measures were installed and are capable of
performing their intended function, as required in §25.181(k) of this title, before
final payment is made.  Such inspections shall comply with PURA §39.157 and
§25.272 of this title (relating to Code of Conduct for Electric Utilities and Their
Affiliates) or, to the extent applicable to a grantee, §25.275 of this title (relating to
the Code of Conduct for Municipally Owned Utilities and Electric Cooperatives



Engaged in Competitive Activities).

(D) Review and approve energy efficiency service providers' savings
monitoring reports.

(2) A grantee administering a grant under this program shall not be involved in
directly providing customers any energy efficiency services, including any
technical assistance for the selection of energy efficiency services or
technologies, unless a petition for waiver has been granted by the commission
pursuant to §25.343 of this title (relating to Competitive Energy Services), to the
extent that section is applicable to a grantee.

(3) Only projects installed within the grantee's service area are eligible for
compensation under this program.

(4) An electric utility may not count the energy and demand savings achieved
under the energy efficiency grant program towards satisfying the requirements of
PURA §39.905.

(5) Incentives paid for energy and demand savings under the energy efficiency
grant program may not supplement or increase incentives made for the same
energy and demand savings under programs pursuant to PURA §39.905.

(6) An electric utility, electric cooperative or municipally owned utility may not
count air contaminant emissions reductions achieved under the energy efficiency
grant program towards satisfying an obligation to reduce air contaminant
emissions under state or federal law or a state or federal regulatory program.

(7) The grantee shall compensate energy efficiency service providers for
energy efficiency projects in accordance with the applicable rules of the standard
offer contracts under §25.181(I) of this title, and market transformation contracts
under §25.181(j) of this title, and the requirements of this section.  

(8) The grantee shall provide reports consistent with contract requirements
and §25.183 of this title.



APPENDIX F - ESL BUILDERS GUIDE
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