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Interim Charge #1:  Upon passage of federal legislation relating to reform of the health care industry and 
health insurance industry that the Texas Health and Human Services Commission estimates will costs the 
State of Texas $2 to 2.5 billion per year in General Revenue beginning as early as 2013, study the 
implications of such legislation on Texas, the health care industry, and public and private insurance.  
Study and monitor the implementation of the insurance regulatory changes, changes to high risk pool, 
and any other insurance mandates.  Study the health care policy changes and the impact to the Medicaid 
and CHIP programs and the state budget.  Assess the impact to all uninsured and uncompensated care 
programs and county programs for the uninsured, including county property tax programs to pay for the 
uninsured. Make recommendations for the efficient implementation of programs.   
 
Section I.  Background 
The federal Patient Protection and Affordable Care Act, as amended by the Health Care and 
Education Reconciliation Act, was signed into law March 23, 2010.   
 
Like other states, Texas will face a number of challenges as it implements this new law.  To help 
the Legislature better understand these challenges, the Senate Health and Human Services 
Committee and the Senate Committee on State Affairs were asked to study the impact of the new 
federal law on Texas.  The committees held hearings on March 31, 2010 and November 23, 
2010.  The audio/video recordings and the presentation documents providing implementation 
outlines and budgetary estimates can be found at:  
http://www.senate.state.tx.us/75r/senate/commit/c570/c570.htm or 
http://www.senate.state.tx.us/75r/senate/commit/c610/c610.htm  
 
Testimony received during the committees' hearings highlighted major issues the Texas 
Legislature will face in the upcoming legislative session.   
 
Section II.  Analysis 
State policymakers face a number of challenges as they attempt to understand the new federal 
law and its impact on Texas.  Specific details of many of the new federal requirements are still to 
be determined through regulations and directives from the federal Department of Health and 
Human Services (HHS).  In addition, Texas, joined with 20 other states, has filed a lawsuit to 
challenge the constitutionality of  the law.  The lawsuit will likely continue beyond the 
conclusion of the 82nd legislative session.  These uncertainties will undoubtedly create 
challenges for Texas policymakers as they consider the requirements of the new federal law.    
 
Major Provisions  
The federal health care legislation included a number of provisions that impact both private 
health insurance plans and public health care programs.  In March, the Health and Human 
Services Commission (HHSC) and Texas Department of Insurance (TDI) outlined major 
provisions for the Senate Health and Human Services and State Affairs committees, which are 
summarized in this section.   
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Private Health Insurance Reforms 
 
Immediate Market Reforms 
A number of changes to the private health insurance market went into effect on September 23, 
2010, six months after the bill's passage.  Federal law now:  

• prohibits lifetime benefit limits; 
• restricts allowable annual benefit limits; 
• prohibits rescissions (except in cases of fraud or intentional misrepresentation); 
• provides coverage of dependents up to age 26; 
• prohibits pre-existing condition exclusions for children up to age 19; and  
• requires coverage for preventive services with no cost-sharing.1 

 
In addition to these requirements, several major regulatory changes have taken effect.  The 
federal law requires states to review insurer rate increases and determine whether they are 
reasonable.  Health plans will be required to provide a written explanation of rate increases found 
to be unjustified and post an explanation on the health plan's website.2  
 
Beginning January 1, 2011, health plans are also now federally required to meet certain medical 
loss ratios.  The medical loss ratio is the percent of premium dollars spent on medical care and 
health care quality improvement rather than administrative costs and profits.  Health plans not 
meeting the minimum medical loss ratio (80 percent for small group and individual plans and 85 
percent for large group plans) will be required to provide rebates to consumers.3   
 
Future Market Reforms 
The federal health care reform legislation also requires major changes to the health insurance 
market that take effect January 1, 2014.  Specifically, the new law will:   

• prohibit medical underwriting and discrimination based on health status (guaranteed 
issue); 

• prohibit pre-existing condition exclusions for adults; 
• eliminates annual limits on coverage;  
• limit waiting periods for group plans to 90 days; 
• limit annual deductibles in the small group market to $2,000 (individual) and $4,000 

(family); 
• redefine "small employer" from 2-50 to 1-100 employees; and 
• require that health plans provide routine care for individuals participating in clinical 

trials.4 
 
Insurance Mandates 
Beginning January 1, 2014, the federal law requires individuals to obtain health insurance 
coverage that meets federal standards or face financial penalties.5  Certain exemptions to this 
requirement will be made, including an exemption for those who do not meet the income 
threshold for filing taxes (currently $12,050 for an individual and $18,700 for a couple).6  The 
legislation will provide subsidies to individuals with incomes up to 400 percent of the federal 
poverty level to help them purchase qualifying health insurance.     
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In 2014, the federal legislation will also require that employers purchase health insurance 
coverage for their employees or pay financial penalties.  Small employers with 50 or fewer 
employees are exempted from this requirement.7  
 
Temporary High-Risk Pool 
One of the immediate requirements of the federal legislation was the creation of a temporary 
high-risk pool in each state for individuals with pre-existing conditions.  To qualify for the pool, 
individuals must have been uninsured for at least six months.8  The temporary risk pools are 
intended to provide a "stop-gap" for individuals with pre-existing conditions until 2014 when 
insurers are no longer allowed to deny coverage for pre-existing conditions.          
 
In April, federal HHS asked state governors to submit letters of intent indicating whether their 
state would establish the new temporary high-risk pool itself or defer to the federal government 
to establish one.  In a letter sent to HHS Secretary Sebelius on April 30th, Governor Perry stated 
that Texas could not commit to operating the new high-risk pool due to a lack of program details 
and funding uncertainty.  Federal HHS has established the Pre-existing Condition Insurance Plan 
(PCIP) for Texas.  More information regarding this program is available at:  
http://www.healthcare.gov/law/provisions/preexisting/states/tx.html.        
 
Texas has operated its own high-risk insurance pool, the Texas Health Insurance Pool (THIP), 
prior to federal health care legislation.  Federal requirements for the new PCIP make premiums 
in the PCIP lower than those available to enrollees in THIP.  However, current THIP enrollees 
are not eligible for the new risk pool unless they have been uninsured for six months.              
 
Consumer Ombudsman Program 
Effective immediately upon passage, each state was required to establish an office to serve as a 
health ombudsman to assist consumers with insurance-related questions and complaints, provide 
education on their rights and responsibilities, and help them enroll in a health plan.  In response 
to this federal requirement, TDI has established the Texas Consumer Health Assistance Program 
(CHAP).  More information about CHAP can be found at: 
http://www.texashealthoptions.com/cp2/cpmchap.html.     
 
Health Insurance Exchange 
The federal law requires that by January 1, 2014, each state have one or more operating health 
insurance exchanges for individuals and small employers administered by a governmental 
agency or non-profit organization.  By January 1, 2013, states that choose to establish their own 
exchange will need to demonstrate that they will be able to have an operational exchange by 
January 1, 2014.  States that choose not to establish their own exchange will have one established 
for them by federal HHS.9    
 
Because the exchanges are federally required to provide a seamless, no wrong door portal for 
health insurance application and enrollment, exchanges will need to coordinate with the state 
Medicaid and Children's Health Insurance Program (CHIP).      
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Medicaid Reforms  
 
Medicaid Eligibility Expansion 
Beginning January 1, 2014, states will be required by the federal law to expand Medicaid 
eligibility to citizens and legal residents under age 65 with incomes up to 133 percent of the 
federal poverty level (FPL).  New client populations in Texas will include parents and caretakers 
between 14 and 133 percent of FPL, childless adults up to 133 percent FPL, emergency 
Medicaid in expansion populations, and foster-care through age 25.  Figure 1 compares current 
and future Texas Medicaid/CHIP eligibility levels.10   
 
Figure 1. Current and Future Medicaid/CHIP Eligibility 

 
 
At the March 31, 2010 hearing, HHSC estimated that changes to Medicaid/CHIP under the new 
federal law would increase Medicaid and CHIP rolls by 2.1 million individuals and cost the state 
$27 billion in general revenue between fiscal years 2014 and 2023.  This cost estimate 
included:11   

• changes to the existing Medicaid program including increased enrollment by currently 
eligible but not enrolled individuals; 

• Medicaid expansion to 133 percent FPL;  
• estimated administrative costs; and  
• changes in vendor drug rebate revenue.        

 
States will receive a 100 percent federal match for Medicaid expansion populations from 2014 
until 2017 at which time the federal match will decrease each year until it reaches 90 percent in 
2020.12    
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Provider Rate Increases 
In 2013 and 2014, federal law will require Medicaid reimbursement for certain primary care 
services to be increased to 100 percent of Medicare rates.  For these two years, rate increases will 
be 100 percent federally funded.  State policymakers will have to decide whether to continue 
these rate increases once the full federal match ends after 2014.   
 
Prescription Drug Carve-In 
Historically, federal regulations have not allowed states to receive prescription drug rebates 
under Medicaid managed care.  However, the federal legislation reversed this policy.  States will 
now have the policy option to carve-in prescription drugs in managed care and still claim drug 
rebates.  HHSC estimates that this policy change could save $84.1 million in state general 
revenue for the 2012-13 biennium.13   
 
Disproportionate Share Hospital Payments 
The federal legislation also reduces funding for Medicaid disproportionate share hospital (DSH) 
allotments across all states.  Federal HHS is responsible for developing a methodology for 
reducing DSH allotments for each state.  States with the lowest percentage of uninsured will 
receive the largest percentage reductions in DSH allotments.  The exact impact to Texas will be 
unknown until federal HHS develops the reduction methodology.    
 
Grant Programs 
The federal law included numerous grant opportunities and demonstration projects.  As state 
agencies determine whether to apply for these opportunities, it will be important to assess the 
impact to the state, including: 

• requirements that states provide matching funding; 
• entitlements that might be created by accepting federal funding; and  
• maintenance of effort requirements that would limit the legislature's flexibility in 

determining state funding levels in the future.  
 
Legislative Considerations for the 82nd Texas Legislature 
 
Fiscal Implications 
Evolving regulations on the federal level have made it difficult for the Texas Department of 
Insurance (TDI) and the Health and Human Services Commission (HHSC), the two state 
agencies primarily responsible for implementing the law's provisions, to estimate the exact costs 
to the state of the new law.  However, both agencies have released budget estimates related to 
implementation of federal health care reform for the 2012-13 fiscal year.   
 
In its Legislative Appropriations Request for FY 2012-13, TDI included an exceptional item 
request for $11.4 million to fund federal health care reform implementation.  Specifically, this 
item would fund costs associated with:  

• initiating a statewide public awareness campaign;  
• revising and drafting necessary rule and statutory changes to comply with the new 

federal law; and  
• reviewing the additional filings TDI will receive from health insurers as a result of new 

federal requirements.14  
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In its Consolidated Budget for FY 2012-13, HHSC estimated that agency activities in the 
upcoming biennium to prepare for major changes to the HHS system in 2014 would cost the state 
$35.7 million.  This included $24.2 million to build system capacity and $11.5 million to 
establish the connection between the Medicaid/CHIP eligibility system and the future health 
insurance exchange.  In November, HHSC updated these cost estimates based on new federal 
guidance that indicates that states may receive a higher federal match.  As Figure 2 shows, 
HHSC now estimates these costs to be $16.6 million and $7.6 million, respectively.15    
 
Figure 2. HHS Implementation Costs (FY 2012-13) 

 
 
It is important to note that the impact of federal health care reform on the HHS eligibility system 
workforce is still difficult to fully assess and is not included in the above estimates.16   
 
Establishing the Health Insurance Exchange 
As discussed previously, each state will be required by the federal law to have one or more 
health insurance exchanges beginning in 2014, either established by the state or federal HHS.  
On November 23, 2010, HHSC outlined major decisions for state policymakers related to the 
health insurance exchange:    

• Should Texas establish the health insurance exchange or default to the federal 
government? 

• If Texas establishes an exchange, should it be a new agency or an existing agency? 
• If Texas establishes an exchange, how should it be structured? (e.g. state agency, quasi-

state agency, other)  
• If Texas establishes an exchange, how should it be financed? 

 
If Texas chooses not to establish its own exchange, or does not pass the federal readiness review 
by January 1, 2013, federal HHS will establish an exchange for Texas.  
 
Health Care Workforce Shortages 
As a result of the new law, HHSC estimates that the uninsured population in Texas will drop 
from 6.5 million to 2.3 million, with roughly 2 million of these individuals moving into the 
Medicaid program.17  As more Texans enter the private health insurance market or Medicaid, the 
demand for health care services will increase as individuals who have typically delayed care or 
sought treatment in the emergency room will try to access health care providers under their new 
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health insurance coverage.  How successful the newly and previously insured are in accessing 
health care will depend largely on how the state addresses its workforce shortage.    
 
For a detailed discussion of the state's health care workforce shortages, see the Senate Health and 
Human Services Committee's interim report on charge 5.    
 
States' Constitutionality Challenge  
On March 23, 2010, Texas joined 12 other states in challenging the constitutionality of the newly 
enacted federal law.  Specifically, the multi-state lawsuit asserts that the law's requirement that 
individuals purchase health insurance or face a financial penalty exceeds Congress' authority 
under the U.S. Constitution.  The lawsuit also argues that the new law fundamentally changes the 
Medicaid program through a drastic expansion of eligibility and will leave states with an 
unsustainable increase in Medicaid costs.18   
 
The lawsuit has since grown to include 20 states.  On October 14, 2010, a U.S. district judge in 
Florida found that the states' legal challenge does raise significant constitutional concerns and 
rejected a motion to dismiss the case.19  Oral arguments began in December 2010.        
 
As Texas policymakers work to implement what is currently required of them by federal law, 
they will also have to take into account that the state is still waiting for its legal challenge to 
work its way through the court system.   
 
Section III.  Conclusion 
The members of the Senate Health and Human Services Committee and the Committee on State 
Affairs will continue to monitor the implementation of this legislation as new guidelines are 
issued by the appropriate federal agencies.   
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