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HEARING AGENDA
SENATE FINANCE COMMITTEE
SENATOR STEVE OGDEN, CHAIRMAN
WEDNESDAY, APRIL 14, 2010, 10:00 A.M.
CariToL EXTENSION E1.036

Call to Order
Roll Call
Committee Business

Identify and evaluate potential improvements to the property tax system. Consider and make
recommendations relating to the following:

Methods to increase public participation in the tax rate-setting process and ensure fairness in appraisal
protests and appeals;

Requirement that property appraisal values may not increase by more than inflation and/or population
growth, or another amount to be determined by local taxing authorities, with a maximum cap of 10
percent,

Exemptions provided to community housing development organizations (CHDOs) to determine if
changes are needed to ensure that the public benefits outweigh the revenue loss;

Methods and procedures for determining a real property interest in oil or gas in place, as contained in
Texas Tax Code Sec. 23.175, including how market-based data and market-based methodology could
possibly be used to ensure fair, reliable, and equitable price forecasts of oil and gas interests. Analyze
the need for the creation of an Oil and Gas Valuation Advisory Committee to assist in forecasting
current calendar year statewide average prices for oil and gas;

The constitutional constraints and fiscal implications of exempting real property, leased to a school, as
defined by Section 11.21 of the Tax Code, from ad valorem taxation.

A. Invited Testimony

1. Introduction to Texas Property Tax Exemptions: Referencing "2009 Tax Exemptions & Tax
Incidence, A Report to the Governor and the 81st Texas Legislature"
Texas Comptroller of Public Accounts - Deborah Cartwright,
Director, Property Tax Assistance Division

2. Methods to Increase Public Participation in the Tax Rate-Setting Process and Ensure Fairness
in Appraisal Protests and Appeals
Texas Comptroller of Public Accounts - Deborah Cartwright,
Director, Property Tax Assistance Division



3. Requirement that Property Appraisal Values May Not Increase by More than Inflation and/or
Population Growth, or Another Amount to be Determined by Local Taxing Authorities, with
a Maximum Cap of 10 Percent
Texas Comptroller of Public Accounts - Deborah Cartwright,
Director, Property Tax Assistance Division
Texas Association of Counties - Deborah Hunt, Williamson County Tax
Assessor/Collector

4. Exemptions Provided to Community Housing Development Organizations (CHDOs) to
Determine if Changes are Needed to Ensure that the Public Benefits Outweigh the Revenue
Loss

Texas Department of Housing and Community Affairs - Michael Gerber,
Executive Director, and Kevin Hamby, Senior Counsel.

Texas Comptroller of Public Accounts - Deborah Cartwright,
Director, Property Tax Assistance Division

Texas Association of Appraisal Districts - Jim Robinson, Chief Appraiser, Harris
County Appraisal District

Texas Association of Community Development Associations - Steven Carriker,
Executive Director

Foundation Communities - Walter Moreau, Executive Director

5. Methods and Procedures for Determining a Real Property Interest in Oil or Gas in Place, as
Contained in Texas Tax Code Sec. 23.175, Including How Market-based Data and Market-
Based Methodology Could Possibly Be Used to Ensure Fair, Reliable, and Equitable Price
Forecasts of Oil and Gas Interests. Analyze the Need for the Creation of an Oil and Gas
Valuation Advisory Committee to Assist in Forecasting Current Calendar Year Statewide
Average Prices for Oil and Gas

Texas Comptroller of Public Accounts - John Heleman, Chief Revenue Estimator
County Judges and Commissioners Association - Jim Allison, General Counsel
Texas Association of Counties - The Honorable Vernon H. Cook,

Roberts County Judge, and President, Texas Association of Counties
Texas Oil and Gas Association - James LeBas, Fiscal Consultant
Texas Alliance of Energy Producers - Bill Stevens, Executive Vice-President
Hugh Landrum and Associates - Tracey Foster, Vice-President

6. The Constitutional Constraints and Fiscal Implications of Exempting Real Property, Leased
to a School, as Defined by Section 11.21 of the Tax Code, from Ad Valorem Taxation
Texas Comptroller of Public Accounts - Deborah Cartwright,
Director, Property Tax Assistance Division
Texas Charter Schools Association - David Dunn, Executive Director

B. Public Testimony

~—b

IV. Recess/Adjourn
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April 14, 2010

To: the Honorable Members of the Senate Committee on Finance
From: Gene Terry, Executive Director, Texas Association of Counties

Thank you for the opportunity to provide this written testimony on the committee’s interim charges
related to promoting greater public participation in the tax rate-setting process and promoting fairness
in appraisal protests and appeals and lower appraisal caps.

Promoting public participation in tax-rate setting process: Promoting greater public participation in
goverhment is essential to effective representative democracy. SB 18 by Senator Williams in 2005
expanded truth in taxation requirements for local governments. The law requires Texas counties to post
multiple notices and hold at least two public hearings to notify citizens regarding the setting of tax rates
if a proposed tax rate is even one cent above the effective tax rate. Sen. Williams’ bill effectively stopped

‘;’de facto tax increases” by appraisal creep. Since then, numerous counties have increased the number

public hearings to three or four. County officials also take it upon themselves to encourage greater

public participation through newspaper opinion pieces, speeches to citizen and civic groups and
personal contact with the citizens they serve.

Ensuring fairness in appraisal protests and appeals: Counties supported the appraisal process reform
measures passed by the Legislature last session and approved by voters last November. We believe
these changes will ensure fairness in appraisal protests and appeals and that we will see positive results
from these reforms as their use becomes more prevalent. For now, we believe the Legislature should
wait to see the results before considering further reforms to the appraisal protest and appeal system.

Appraisal caps: Currently, Texas has a 10 percent annual appraisal cap on residential homesteads that
has been in place since 1997. Efforts to further restrict the appraised value of residence homesteads
would distort the property tax system in Texas, creating inequities and undercutting the long-standing
Texas constitutional standard of “equal and uniform” taxation. Other states have placed much more
restrictive appraisal caps with poor results, the most prominent example being California. Such
restrictive appraisal caps affect the “equal and uniform” principle by creating significant disparities in
property tax burdens between owners of like properties, pitting neighbors against neighbors. Lower
appraisal caps tend to benefit properties rising in value (generally in more affluent areas) and do not
-~nefit properties maintaining or losing their value in moderate and disadvantaged areas. L.ower
raisal caps on homesteads also tend to shift property tax burdens from residential property to
commercial and industrial property, affecting future economic development and local real estate
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markets. If lower appraisal caps were applied to both residential and commercial properties, the ( )
opposite occurs - shifting costs to homeowners in the case of economic growth or recovery, when .
commercial property values could be expected to rise at rates significantly higher than the limits

proposed. For more information, please see the attached Executive Summary of a report prepared by

Dr. Ray Perryman and the Perryman Group on the economic impact of such restraints.

Thank you again for the opportunity to provide written testimony on these important charges. Please
contact me or TAC’s Legislative Department if we can be of any further assistance to you.

Attachment
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The Impact of Potential Restraints on
Local Government Activity
(Appraisal Caps, Expenditure Limits, and
Revenue Limits) on the Economy of Texas

Executive Summary

The process of finding alternative mechanisms to fund public
education and provide reductions in school property taxes is a
dominant topic in the 2005 Session of the Texas Legislature.
Texas is currently facing a near crisis situation in the area of
financing the state’s education infrastructure. Not only is the
current tax system failing to provide adequate resources, it is also
falling under increasing public and legal scrutiny as to its fairness
and legality. At the same time, there is growing awareness that the
property tax burden on individuals and businesses within the state
is becoming excessive, and there have been numerous calls for

reductions in property taxes.

In particular, the property tax and the current Texas franchise tax
combine to place a particularly disproportionate burden on capital
intensive firms, thus constraining our capacity for economic
development. While some proposed alternatives (such as certain
forms of a broad-based, low-rate business tax to replace a
percentage of the school property tax) could improve the fairness
and responsiveness of the Texas tax structure, other options have

the potential to make a difficult situation even worse.

1 perrymangroup.com -

© 2005 by The Perryman Group



One set of proposals that has surfaced in Texas and elsewhere is
an effort to severely limit the capacity of all local governmental units
to raise additional revenues or expend additional dollars. All of
these proposals stand to restrict the ability of local governments to

provide necessary services or adjust to changing conditions.

The fundamental issue is how to allocate the tax burden among
various groups such that it is equitable, efficient, and minimally
detrimental to the economy. If taxes result in a disincentive for
businesses to invest, expand, and create jobs, all Texans lose. If
individuals alter their behavior patterns due to tax considerations,
there can also be negative consequences for the economy. If
improper constraints result in a secular decline in public services
and resources, then the state will surrender the competitive edge
that it presently enjoys in attracting and retaining business

enterprises.

The Perryman Group (TPG) was recently asked to analyze
limitations on local government activity and their effects on the
economy in Texas. This report summarizes findings from this

endeavor.

Local Tax Characteristics and Background

Property tax relief has become a major goal among many Texas
legislators and other public officials, business and community
leaders, and citizens across the state. The reasons for support

may vary, but one point of agreement is that local governments are
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heavily dependant on property tax receipts for their ongoing

operations.

More than 80% of all tax receipts to local governments stem from
property taxation. For school districts, the proportion is even
higher. Thus, any highly restrictive cap on property tax appraisals
or revenues, no matter how it is structured, can severely hamper
the activity of local governments to meet legitimate (and often

legally mandated) needs.

Property taxes have certainly risen over the past decade. Focusing
only on this upward pattern, however, ignores the issues of the cost
of providing local services given increasing costs of most services
and growing populations. Any initiative aimed at changing the
property tax parameters must incorporate provisions to assure that
the capacity of local governments to fulfill their proper role in

society and the economy is not impaired.

Problems with Appraisal Caps and Revenue or Expenditure Limitations

Although appraisal caps and revenue or spending limitations may
have the appearance on the surface of valid methods for reducing
the property tax burden, in reality, they involve many undesirable
characteristics. Evidence from areas with severe restraints in place
demonstrates that they lead to fiscal problems, arbitrary inequities,

and detriments to economic progress.

By restricting the capacity of local governments to provide services,
appraisal caps, revenue limits, and expenditure limits lead to a
reduction in the quality of life and economic performance of
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the state. If infrastructure investments are delayed, for example,

productivity suffers. If school districts are unable to raise funds to U
meet their needs, educational quality declines. In addition, local

governments are forced to operate in a less efficient manner if they

are compelled to deal with perpetual fiscal crises.

The end result is a deviation from the optimal growth pattern for
local areas and, hence, the economy as a whole. Some of the
major channels through which these effects are manifested include

the following.

v’ Limitations on appraisals and revenue limitations restrict the
flexibility of local governments to respond to changing
needs, emergency situations, and State and federal
mandates. Texas cities and counties vary markedly in their

characteristics, their needs, and their capacity to generate

tax revenue under various structures. A limit on the flexibility
of local governments to change tax rates in response to
needs specific to their areas will clearly inhibit their capacity
to respond to the requirements and priorities of their

residents.

v Appraisal caps and revenue limitations bear no relation to
the legitimate demand for costs of public services provided
by local governments. Revenue limitations do not account
for demographic shifts, industrial development, and other
factors that legitimately impact the demand for public
services. In particular, they constrain the capacity of high-
growth regions to meet public service and expanded

infrastructure needs.
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v Appraisal caps and revenue and expenditure limitations
adversely impact bond ratings, thus limiting the ability to
meet vital infrastructure needs and raising the cost structure
of local governments. Bond ratings agencies analyze
outstanding debt and the capacity to raise additional funds in
assigning ratings. To the extent that local governments fail
to measure up as well along these parameters, bond ratings
will be affected, thus restricting the ability to use such debt

vehicles and increasing their costs.

v’ Appraisal caps and revenue or spending limitations create a
ratcheting down of revenue generating capacity in times of
weak economic growth and declines in property values.

Poor economic performance can cause local government
revenue to fall; property values are particularly prone to
cycles, both in the general economy and in the real estate
market. When revenue or appraised values drop, the new,
lower level becomes the base from which future expansion is
calculated. A tax structure that resets the base at the trough
of every cycle will inevitably fail to adequately provide for

local needs over an extended time horizon.

v' Empirical studies indicate that property values are
depressed by appraisal caps and revenue/expenditure
limitations. One component of property values is related to
the provision of local services. In school districts perceived
to be excellent, for example, there is a positive effect on
property values. In cities and counties which provide
excellent services, from water supplies to law enforcement to
roads, property values are higher than in areas without these
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attributes. Appraisal caps and other restrictions on the

ability to provide needed services depress property values.

In addition to these problems, which are common to all types of
restrictions, appraisal caps also raise specific concerns in other
areas. Currently, the annual amount by which appraised values for
residences can rise is limited to 10%. This limitation is already
leading to billions of dollars in value loss and reductions in available

revenues.

v'Limitations on appraisals distort market outcomes and create
systematic inequities among taxpayers. Valuation change
limitations of the magnitude currently under consideration
have the effect of arbitrarily redistributing the tax burden.
The timing of the purchase of a real estate asset can be the
driving factor in the total tax bill rather than the underlying

value of the property.

v’ Appraisal caps tend to be regressive. Appraisal caps lead to
greater reductions in fiscal resources (1) the more rapidly
property values are rising and (2) the higher priced the
properties are. The result is that those in disadvantaged
neighborhoods and income groups subsidize those who are

more fortunate.

v’ Appraisal caps discourage real estate market activity and
new home purchases. Caps on assessed values also
introduce a disincentive to buy and sell property if a
sale/purchase results in a significantly higher tax appraisal.
Homeowners who remain in their homes could enjoy tax bills

far lower than market levels; caps could keep appraised )
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values far below market values. There would, thus, be an
incentive to remain in their current homes to maintain the
favorable tax status. The real estate market would therefore
be harmed. Analogously, appraisal caps discourage

migration to the state by prospective homeowners.

Appraisal caps systematically provide incentives to use
economic development resources inefficiently and limit long-
term growth. Past incentives for major corporate locations
have been based on the assumption of rising property
values. As changes in the tax structure affect these
parameters, the implications for local governments can be
substantial. In fact, local governments will have an incentive
to use economic development revenues to attract retail
establishments which contribute sales taxes to local coffers
rather than manufacturers with highly constrained assessed
property values. The result would be a shift toward lower
value-added and less export-oriented enterprises, thus

reducing long-term economic expansion.

Appraisal caps penalize business startups. In an
appreciating market, valuation change limitations benefit
existing property owners at the expense of new buyers. For
example, a business owner who had owned a location for
many years might be paying taxes far below a competitor
who recently purchased. This reduces the capacity of new
owners to compete effectively, with corresponding

detrimental effects on consumers.

Appraisal caps arbitrarily create disparities among

categories of property. If appraisal caps apply only to
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residential homesteads (as in the current 10% cap), a
portion of the property tax burden shifts to other types of real
property which are not subject to the cap. On the other
hand, appraisal caps applied to all real property would shift
relative costs to homeowners in the case of economic
recovery or growth, when commercial property values could
be expected to rise at rates significantly higher than a 3%

limit.

In addition to the problems outlined above, revenue or

expenditure limitations create further difficulties.

v' The Consumer Price Index, which is often used as part of a
formula for determining expenditure limits, is based on
purchases by typical individuals and, thus, is not a reliable
indicator of the cost of government services. The Consumer

Price Index (CPI) is a measure of price changes which relies
on a “market basket” of goods such as food, clothing, and
other goods and services purchased by typical consumers.
The purchasing patterns of local governments vary greatly
from the market basket incorporated in the CPI, which is
determined based on typical spending by an individual or
household. In a similar manner, population changes are
often not clearly correlated with expenditure or revenue

requirements.

v Revenue or expenditure limitations typically result in
substantial increases in State funding of local services.
Because of its heavy reliance on local governments and
property taxes, Texas is more vulnerable than other states to

dislocations from appraisal caps or spending/revenue o
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limitations. In other states implementing such constraints,
state aid is far greater than it is in Texas. Revenue

limitations have caused major dislocations in areas across

the nation.

In summary, appraisal caps and other limits have created
substantial problems in providing adequate revenues in states
where they have been implemented, resulting in major
disparities among taxpayers, increases in other taxes, and
significant increases in State transfers to local governments.
They have also distorted economic behavior and limited growth

potential.

Impact Assessment Results

TPG developed alternative scenarios regarding the ultimate level of
appraisal caps and expenditure or revenue limitations that might be
implemented. These scenarios are based on specific legislative
proposals and other parameters which are frequently discussed
within the policy process. Reduced quality of local services results
in foregone productivity in all aspects of the business complex. In

addition, these losses compound over time.

Appraisal Caps

In order to assess the potential impact of implementing more
restrictive appraisal caps, two scenarios were developed. In the
first case, it is assumed that the appraised value of property
remaining with the same owner can rise by no more than 3% and
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that the long-term increase in baseline values occur at a constant

rate. In the second, the appraised value change is again capped at

3% with baseline increases reflecting a typical cyclical growth

pattern which includes reductions in Years 2 and 7, but overall

expansion over ten years at the same rate as the constant growth

framework.

Net Estimated Losses in Texas Business Activity

Due to Appraisal Caps

)

Scenario 1: 3% Appraisal Scenario 2: 3% Appraisal
Cap and Constant Growth in Cap and Typical Cyclical
Baseline Values Growth in Baseline Values
Year 10 After | Cumulative | Year 10 After | Cumulative
Implementation | Over First | Implementation | Over First
(annual impact) 10 Years | (annual impact) 10 Years j
Total -$20.979 . -$22.504
) -$4.343 billion -$5.134 billion .
Expenditures billion billion
Gross . -$10.003 . -$10.774
-$2.071 billion -$2.448 billion .
Product billion billion
Personal -$6.515 n -$7.017
-$1.349 billion -$1.594 billion .
Income billion billion
155,426 -167,396
-32,175 -38,037
Employment Person- Person-
Permanent Jobs Permanent Jobs
Years Years
The higher levels of decrease in business activity in the second
case also illustrate the ratcheting effect of cyclical patterns. It
should be further noted that (1) all of these adverse consequences
accumulate and increase over time and that (2) further declines are
‘v
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likely as the state’s competitiveness in attracting new industry will

be eroded by the lack of adequate support services.

Expenditure Caps

Net Estimated Losses in Texas Business Activity

Due to Expenditure Caps

Cap Equal to the Annual Growth Rate in

Population and the CPI

Year 10 After
Implementation

Cumulative Over First 10

. Years

(annual impact)

Total .

_ -$20.727 billion -$102.139 billion

Expenditures

Gross .
-$9.883 billion -$48.704 billion

Product

Personal -
-$6.437 billion -$31.719 billion

Income

Employment -153,559 Permanent Jobs -756,723 Person-Years

Note that these values are much larger than those in other

scenarios as expenditure limits apply to the entire budget of a local

government and not merely the portion derived from property taxes.

Revenue Limitations

Curtailing the ability of local governments to generate needed funds

and otherwise respond to evolving conditions could be expected to

Xi
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bring economic harms. Without sufficient revenues, the quality of

local government services would decline, leading to lost productivity

throughout the economy. Although not implicitly quantified, they

could also ultimately result in a decline in competitiveness for new

locations, expansions, and relocations of highly desirable

enterprises with significant need for governmental services.

Net Estimated Losses in Texas Business Activity Due to

Local Property Tax Revenue Limitations

-

Scenario 1: 3% Cap on
Growth in Local Property
Tax Revenue and Constant
Growth in Baseline

Scenario 1: 3% Cap on
Growth in Local Property
Tax Revenue and Typical

Cyclical Growth in Baseline

)

Revenues Revenues
Year 10 After | Cumulative | Year 10 After | Cumulative
Implementation | Over First | Implementation | Over First
(annual impact) | 10 Years | (annual impact) | 10 Years'
Total . -$54.592 - -$58.796
_ -$10.783 billion -$11.613 billion .
Expenditures billion billion
Gross . -$26.032 . -$28.036
-$5.142 billion . -$5.538 billion -
Product billion billion
Personal n -$16.953 . -$18.259
-$3.349 billion -$3.607 billion .
Income billion billion
-404,460 -435,607
-79,889 -86,041
Employment Person- Person-
Permanent Jobs Permanent Jobs
Years Years

The following scenarios are included because they reflect one of

the proposals that has been widely discussed during the current

school finance debate.

Xii
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Net Estimated Losses in Texas Business Activity Due to

Local Property Tax and School District Tax Revenue

Limitations

Scenario 3: 6% Cap on

Scenario 3: 6% Cap on .
School District Property Tax S;Zg:;ﬁ;sstgzt(’l’:;";pg:g (‘)I':x

Revenues and 3% Cap on
Other Local Property Tax
Other Local Property Tax Revenues and Typical

Revenues and Constant . . .
Growth in Baseline Values Cyclical Growth in Baseline

Values
Year 10 After | Cumulative | Year 10 After | Cumulative
Implementation | Over First | Implementation | Over First
(annual impact) | 10 Years | (annual impact) | 10 Years
Total o -$35.950 N -$38.719
_ -$7.211 billion N -$7.766 billion N
Expenditures billion billion
Gross _ -$17.143 » -$18.463
-$3.438 billion N -$3.703 billion -
Product billion billion
Personal -$11.164 -$12.024
-$2.239 billion - -$2.412 billion L
Income billion billion
-266,348 -286,859
-53,422 -57,536
Employment Person- Person-
Permanent Jobs Permanent Jobs
Years Years

Clearly, revenue limitations stand to significantly dampen economic
performance; these effects would compound and grow markedly in
the future.

Conclusion

There is no doubt that the current Texas tax structure, particularly

the high degree of local government reliance on property taxes, is
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in need of reform. It is not keeping pace with the need for funds
and it is dampening economic performance. However, it is crucial
that any changes implemented represent real improvement, rather

than illusory gains at the cost of future well-being.

While property tax rate reductions and corresponding shifts to a
more equitable and efficient funding mechanism for public schools
will notably improve the fiscal structure of the state, such initiatives
must be accomplished without introducing further, and particularly
more serious, problems. There are proposals surfacing which
represent notable mechanisms for improving the tax system in the
state. These efforts should not be accompanied, however, by the
introduction of the additional and compounding problems
associated with severely reducing local government resources and
flexibility.

In summary, artificial limits on the flexibility of local governments to
provide for the legitimate and expanding requirements of their
citizens are contrary to basic economic principles of optimality, can
generate substantial inequities, and needlessly reduce the capacity
of local governments to function effectively and efficiently.
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Issues Pertaining to Exemptions for Community Housing Development
Organizations (CHDOs) and Related Appraisal of Nonexempt Low-Income
Housing

By Jim Robinson, Chief Appraiser, Harris County Appraisal District (HCAD)
In Behalf of the Texas Association of Appraisal Districts

Community Housing Development Organization (CHDO) Exemptions
Constitutional Authorization:

Art. VIII, Sec. 2(a), .. . the legislature may, by general laws, exempt from taxation . ..
all buildings used exclusively and owned by ... institutions engaged primarily
in public charitable functions. .. and all laws exempting property from taxation
other than the property mentioned in this Section shall be null and void.”

Statutory Authorization:

For property that first received exemption in 2003 or earlier: Sec. 11.182, Tax Code,
provides a total exemption for improved and unimproved property held for sale or
rental to low or moderate income individuals or families.

For all other property: Sec. 11.1825, Tax Code, provides a partial exemption for
property constructed or rehabbed for sale or rental to low or moderate income
individuals or families. In most counties, the exemption is 50% of the appraised
value of the property. In Harris and other counties of at least 1.4 million, the
exemption is 50% of appraised value for property held for sale, and an amount set
at local option for property held for rental. In counties with a 1.4 million or greater
population, the exemption must first be approved by the governing bodies of the
applicable taxing units.

Monitoring provisions: Sec. 11.1826, Tax Code, requires organizations receiving
either type of exemption to annually provide to the chief appraiser (and the Texas
Department of Housing and Community Affairs) an audit conducted by an
independent auditor which includes an opinion on whether the organization has
complied with all of the applicable legal requirements for exemption.

Appraisal: Secs.11.1826, 23.21, and 23.215, Tax Code, address appraisal of property
used for low income housing. These sections impact the valuation of CHDO property
that does not qualify for exemption.

Problems in Implementation:

Limited Partnerships: The federal government has enacted a tax credit program to
encourage private investment in low income housing. To tap this financing, some
CHDO's created limited partnerships that own the financed property. The limited
partnership arrangement typically consists of the CHDO as a general partner, and



several private, for profit, limited partners who receive the tax credits. Typically,
the CHDO actually owns a tiny percentage of the project, while the majority is
owned by the limited partners. When the CHDO exemption was enacted in 1997, it
applied only to property “owned” by the CHDO. The section was amended in 2001
and again in 2004 to attempt to extend the exemption to tax credit limited
partnerships.

When the partnership language was added, the legislature did not delete the
requirement that the CHDO must own the property. Neither did it provide explicitly
that the partnership was entitled to exemption in its own right. To harmonize the
amendment, the First and 14t Courts of Appeal have construed the partnership
language in Sec. 11.182 to apply only in circumstances where a partnership holds
legal title but the CHDO is the equitable owner of the property.!  To obtain the
credits, the investors must have a real ownership interest in the property. Itis
probably not possible to structure an arrangement in which the CHDO has sufficient
interest to gain exemption under Sec. 11.182 and the investors have sufficient
interest to obtain the tax credits under the Internal Revenue Code.

The San Antonio Court of Appeals, in Jim Wells County Appraisal District v.
Cameron Village, Ltd., No. 04-06-00284-CV (Tex. App.—San Antonio, 238 SW 3d
769 (pet. denied) has ruled that a for-profit partnership cannot qualify for
exemption as a matter of constitutional law. The Court stated:

“under the Texas Constitution, to qualify for a CHDO exemption as an entity
engaged primarily in a public charitable function, the CHDO must own the
property; a for-profit limited partnership which is not a CHDO would not
qualify.”

Both Primrose? and Jim Wells CAD were appealed to the Texas Supreme Court,
and the Court denied the petition in both cases.3 These cases are binding in their
respective court of appeal districts, and the denial of the petition gives them strong
precedential value elsewhere in Texas. In short, chief appraisers in these court of
appeal districts, which include Harris, Fort Bend, Brazoria, Galveston, Bexar, Webb,
and many other counties, simply cannot grant a CHDO exemption under Sec. 11.182
to property that is owned by a for-profit limited partnership.

1 Harris County Appraisal District v. Primrose Houston 7 Housing, L.P., No. 01-06-00691-CV
(Tex. App.—Houston [15t Dist.] 238 SW3d 782, 2007 (pet. denied). American Housing Foundation
v. Harris County Appraisal Dist. 283 S.W.3d 76,Tex.App.-Houston [14 Dist.],2009. See also TRQ
Captain's Landing L.P. v. Galveston Central Appraisal Dist., 212 S.W.3d 726, Tex.App.-Hous. (1
Dist.), 2006, review granted 2007, appeal abated 2009.

2 Harris County Appraisal District v. Primrose Houston 7 Housing, L.P., No. 01-06-00691-CV
(Tex. App.—Houston [1st Dist.] 238 SW3d 782, 2007 (pet. denied).

3 TRQ Captains’ Landing was also appealed, but is abated at this time and the Supreme Court has
not acted on the petition.



Sec. 11.1825, which was enacted later than Sec. 11.182, expressly provides an
exemption for property owned by a partnership that is nota CHDO.* There are no
reported cases on this section, but the ruling in Jim Wells CAD calls its
constitutionality into question. It is likely that another round of litigation will take
place over Sec. 11.1825. Sec. 11.43(i), Tax Code, requires a chief appraiser to back -
assess erroneously exempted property for up to five years. The Texas Supreme
Court has ruled that this duty is not discretionary. Atascosa County v. Atascosa
Appraisal District, 990 SW 2d 255, Tex. 1999.

Compliance Reporting: The audit requirement in Sec. 11.1826 is administratively
troublesome. Small organizations claim they cannot afford the cost. Some auditors
state that they are unwilling to give an opinion about legal compliance. Audits are
rarely provided without prodding. There are no reported cases on this issue. On the
other hand, many of the requirements of the statutes are extremely detailed. One
case has denied an exemption on the basis of the organization’s failure to comply
with requirements regarding representation on its board of directors. American
Heritage Apartments, Inc. v. Bowie County Appraisal Dist. 196 S.W.3d 850
Tex.App.-Texarkana, 2006.

Housing for Moderate Income Persons: This has been the subject of one reported
case, which held that the fact that the organization provides housing to moderate as
well as low income persons does not affect the right to exemption. American
Heritage Apartments, Inc. v. Bowie County Appraisal Dist. (App. 6 Dist. 2006)
196 S.W.3d 850, review denied, rehearing of petition for review denied.

Appraisal: Sec.11.1825, in addition to granting a partial exemption to CHDO
property, provides specific instructions for appraisal of CHDO property. These
instructions require the appraisal district to consider restrictions on rental income
and to use the same capitalization rate used for other rent-restricted property in
appraising CHDO property. While this provision has not been the subject of
reported litigation, there is considerable disagreement around the state about the
degree to which restrictions affect income and the appropriate capitalization rate.
Harris CAD alone has 92 suits contesting appraisal of CHDO property.

The issue of CHDO exemptions has become the subject of heated controversy,
particularly in Bexar County where the exemptions of a number of CHDOs were
cancelled by the chief appraiser. A recent San Antonio newspaper article indicates
that the Bexar County chief appraiser has been the subject of intense political
pressure to grant these exemptions, which he arguably cannot do given the
previously cited ruling of the San Antonio Court of Appeals.

On the basis of this predicament, a better option for the Legislature may well be to
allow either the Texas Department of Housing and Community Affairs, or the

+Sec. 11.1825(c).



Comptroller, to determine eligibility for the exemption and simply notify the chief
appraiser of the decision.

Perhaps the Legislature should also reexamine the overall public policy issues
related to the exemption and appraisal of these properties. The attached technical
paper and related exhibits raise a number of questions that are worthy of further
study.



EXEMPTIONS
Community Housing Development Organization (CHDO)
&
Related Appraisal of Nonexempt Low-Income Housing

I
The Tax Code § 11.182 CHDO 100% Exemption

Issue: The Legislature should not reopen this exemption for low-income
and moderate-income housing. The Legislature should consider the re-
examination of existing (grandfathered) CHDO exemptions, to eliminate
improper 100% exemptions, and to provide meaningful guidelines and
oversight for those that continue.

Problems in Implementation and Administration: see Primrose Houston 7
Housing , L.P. v. Harris County Appraisal District and Harris County
Appraisal Review Board, 238 SSW.3d 782 (Tex. App.-Houston [1st Dist.]
2007, review denied by the Texas Supreme Court - Feb. 2010) (copy
attached as Exhibit A).

1. Statutory basis for claimed 100% exemption: Texas Property Tax
Code (“Tax Code”) § 11.182 (property that received exemption in 2003 or
earlier) (copy attached as Exhibit B); Tex. Tax Code Ann. § 11.182 (Vernon
2008).

11. Problem. HCAD must continue to administer existing
exemptions, many of which are not warranted. The statute does not
provide meaningful guidelines or provide for meaningful oversight,
or funding for such oversight. A central appraisal district (‘CAD”)
does not have the resources to investigate each exemption to the
fullest extent. Conversely, it has been shown that the financial
incentives to the developers of these projects has motivated
creativity. See the Legislative history, below.

2. Primrose Houston 7 Housing, L.P. (“Primrose.”) demanded a 100 %
property tax exemption for its 280 unit apartment complex on 9.77 acres

CHDO Exemptions 1
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(“subject property” or “subject apartments”), several miles north of
downtown Houston. According to Primrose, once it had obtained its
various forms of public financing, HCAD had no right or authority to
inquire further or otherwise interfere with its provision of, allegedly, low-
income housing. This was a common defense by developers of these
projects. HCAD reviewed the application, the facts then available, and the
law, and denied the exemption. Primrose filed suit in District Court.
Primrose prevailed in the trial court. HCAD won the case on appeal: the
exemption was denied. In February 2010, the Texas Supreme Court
refused to review the decision of the First Court of Appeals.

21. Problem: Although the Legislature is aware of repeated
abuses surrounding CHDO exemptions, Harris County
taxpayers were required to fund HCAD’s defense costs in this
case. See Tax Code § 6.06(d) (appraisal district budget: taxing
units pay proportionate shares). This is a double-dip of
taxpayer dollars. That is, the beneficiaries of these exemptions
are motivated to vigorously pursue them, litigate their denial,
and the defense of the CAD is funded by taxpayer dollars - the
same taxpayers who pay more in taxes when/if the properties
are exempted.

2.2, Like Primrose, other CHDO related projects obtain public
financing and Federal low income housing tax credits
(“LIHTC"). Developers vie for these lucrative benefits and
litigate, whether qualified or not, to also receive the 100%
exemption under the Tax Code. Federal LIHTCs are awarded
through the Texas Department of Housing and Community
Affairs and, at the local level, through the Counties: in this
case, by the Harris County Housing Finance Corporation.

2.3. Problem: With no real oversight of low income housing
or CHDO exemptions, the burden of investigation rested
entirely on HCAD. The law is established: “[s]tatutory
exemptions from taxation are subject to strict construction
because they undermine equality and uniformity by placinga
greater burden on some taxpaying businesses and individuals

CHDO Exemptions 2
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3.

rather than placing the burden on all taxpayers equally.” N.
Alamo Water Supply Corp. v. Willacy County Appraisal Dist., 804
SW.2d 894, 899 (Tex. 1991) (Emphasis added). However, in
connection with CHDO exemptions, the applicant is not
required to disclose facts detrimental to the success of its
application. Ultimately, in litigation, the discovery process
must be followed, which is expensive and time consuming.
Enforcement through CAD litigation is not practical, and is
tantamount to an unfunded mandate with taxpayer dollars
being used to investigate poorly crafted exemptions.

Issue presented to the Courts: Primrose L.P. was not a charitable
organization, it retained full marketable title to the subject apartments, and it
did not qualify for the exemption under Tax Code § 11.18. HCAD was
required to expose these facts, and finally disqualify Primrose, through the

litigation process.

3.1. “Not a charitable organization”: Primrose was a for-
profit limited partnership. It was not a “charitable
organization,” as required by the Texas Constitution and Tax
Code § 11.18. It was not “engaged primarily in public
charitable functions,” though that is a requirement in the
Constitution and Tax Code § 11.18(d). Constitution, Art. VI,
Sec. 2(a) (“buildings used exclusively and owned by ... institutions
engaged primarily in public charitable functions ...."). Primrose
argued that it qualified because the nominal CHDO was
engaged primarily in public charitable functions. This
argument was form over substance.

32 “Retained full marketable title”: Primrose owned, and
would have still owned, the subject property after expiration of
the restriction period attendant to its Federal LIHTCs. To the
contrary, Tax Code § 11.18(f) requires continued ownership by
a charitable, religious, etc. organization. Such a blatant abuse
was, nonetheless, presented by Primrose to the Courts as valid
and authorized by the Legislature. Other property owners who
sought the exemption crafted similar, byzantine schemes: a

CHDO Exemptions 3
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100% exempt property that would devolve into private
ownership, at taxpayer expense.

3.3. Without the 100% property tax exemption, Tax Code
§ 23.215, Appraisal of Nonexempt Low-Income Housing, is
applied to appraise the subject apartments. Tax Code § 23.215
prescribes a statutory methodology for the appraisal of
nonexempt low or moderate income housing that is financed
under the Federal LIHTC program, and it requires
consideration of restrictions on the project. Section 23.215 is
discussed further, below.

4. Role of the CHDO. Primrose argued that Tax Code § 11.182(e)
contemplated ownership by a limited partnership, which controlled the
CHDO, notwithstanding the inherent conflict with the Constitution, art.
VIII, Sec. 2(a), and Tax Code § 11.18 - charitable organizations.

41. Did the mere insertion of a CHDO within the for-profit
organizational scheme of Primrose result in an entitlement to
the 100% exemption? No. In this case, Primrose’s claim of
entitlement to a 100% property tax exemption for 2003, and all
subsequent years, rested upon an unrecorded assignment of a de
minimis partnership interest (0.01%) to the CHDO, Southeast
Partners, superimposing the CHDO in its limited partnership
organizational scheme for the sole purpose of claiming the
exemption.

5.  In the litigation, Primrose raised the rhetorical banner of "affordable
housing," while asserting that “"HCAD’s interpretation does nothing more
than deter the construction and operation of . . . beneficial charitable
operations.” However, HCAD exposed the Primrose operations as an
investment, not a ‘charitable operation” as Primrose asserted. Ultimately,
the Courts agreed with HCAD and the exemption was denied in its
entirety.

CHDO Exemptions 4
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6. The Federal LIHTCs Program. Primrose financed the subject
apartments in part with low-income housing tax credits, or LIHTCs, which
were distributed to its partners:

e “The Low-income Housing Tax Credit [LIHTC] is a credit
against regular tax liability for investments in affordable
housing projects . ...”

Catherine Such, Low-Income Housing Tax Credits, Community
Investments, a publication of the Federal Reserve Bank of San Francisco,
Vol. 14, No.1, March 2002, at 6.

o “The [LIHTC] credit is a dollar for dollar reduction of the
investor’s federal income tax liability . ... Tax credits are
generated when a developer, either for-profit or non-
profit, 1 builds an affordable housing rental development.
... The investor is buying a financial asset in the form of
a stream of tax benefits (both credits and losses associated
with depreciation and interest) with real estate
supporting the asset.” (Id. at3.)

o “There is an active secondary market for credits . . . ."?2
(Id. at4.)

e As a result, “[tlhe program has been very successful,
creating over 100,000 [affordable housing] units annually
and spawning hundreds of millions of dollars in
investments.” (Id. at 3.)

7. It is important to note that the Federal LIHTC program has been
“yery successful” in stimulating affordable housing, and this success has

1 The Internal Revenue Code requires a set-aside allocation of low-income housing tax
credits to non-profit organizations. 26 U.S.C. § 42(h)(5).

2 Primrose, a for-profit organization, contended erroneously that "[b]ecause non-profit
entities most often are tax-exempt, they cannot benefit from tax credits . . . ."

CHDO Exemptions 5
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been achieved independently of the total property tax exemption in issue
in Primrose. That is, the Federal LIHTC program is not tied to or
dependent on the exemption under Tax Code § 11.182.

e See, for example: Low Income Housing Credit, Internal
Revenue Service, TPDS No. 89018M: "[A]n allocating
agency is to provide no more credits than . . . necessary to
ensure the project's financial feasibility . . . ."

That is, the Federal LIHTCs are provided to “ensure the project’s financial
feasibility” without additional consideration of a 100% property tax
exemption under Texas law.

8. Documented abuse of the Tax Code § 11.182 exemption. The First
Court of Appeals recounted the 2001 legislative history of the § 11.182
exemption in TRQ Captain’s Landing L.P. v. Galveston Central Appraisal
District, 212 S.W. 3d 726, 735 (Tex. App.-Houston [ 1st Dist.] 2006, review
pending in the Texas Supreme Court):

In 2001, the Legislature became concerned that
organizations were too easily qualifying for tax exemptions
under subsection 11.182(b). . . . To counteract this, the
Legislature enacted subsection 11.182(d) . . . and 11.182(e). . . .
Recognizing the former abuse and the purpose of the reform . . .
[it was] stated . . . ‘It is not uncommon for abuses to occur when
tax exemptions are not backed by rigorous measures, so this bill
tightens regulations and enhances the reinvestment program.’

9.  Although subsections 11.182(d) and (e) represented attempts to
tighten the regulations, their effectiveness was disproven after only 24
months (effective January 1, 2002, through December 31, 2003); Acts 2001,
77th Leg., ch. 1191, § 1, eff. Jan. 1, 2002; Acts 2003, 78t Leg., ch. 1156, §§ 1, 2,
eff. Jan. 1,2004.) Tax Code § 11.182(j) was added, which provides:

An organization may not receive an exemption . . . for a
tax year beginning on or after January 1, 2004, unless the

CHDO Exemptions 6
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organization received an exemption under that subsection for
that property for any part of the 2003 tax year.

Acts 2003, 78™ Leg., ch. 1156, §§ 1, 2, eff. Jan. 1, 2004. Thus, as a direct
result of recognized abuses, section 11.182 was no longer available to new
applicants after December 31, 2003.

10. The Senate bill analysis pinpointed the problems which caused the
elimination of § 11.182:

Acts of the 75t and 77t Texas Legislatures created the
Community Housing Development Organization (CHDO)
exemption whereby a non-profit organization under an
unrelated federal statute could be exempted from paying ad
valorem taxes on property offered in furtherance of providing
affordable housing to low-income and moderate-income
individuals and families. C.S.H.B. 3546 eliminates the former

) | CHDO exemption and institutes more stringent guidelines for
future exemptions. This bill also provides a grandfather
exception for an organization currently receiving an exemption
under Section 11.182, Tax Code.

Texas Senate Intergovernmental Relations Committee, Bill Analysis,
C.S.H.B. 3546, 78t Leg., R.S. (2003).

11. The House Committee, Local Government Ways and Means, echoed
the problems that required elimination of the § 11.182 exemption:

Acts of the 75th and 77th Legislatures created the Community
Housing Development Provider (CHDO) exemption whereby a
non-profit organization ambiguously organized under an
arguably unrelated federal statute could exempt from ad
valorem taxes property offered in furtherance of providing
affordable housing to low-income and moderate-income
individuals and families. With no particular guidelines in

‘.J place, other than charitable 501(c)(3) standards, significant tax
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base has been lost to local taxing units with arguably little or no
net gain in affordable housing. Moreover, an unintended
consequence of the exemption has been a significant non-
appropriated appropriation from general revenue due to
elements of the state school funding financing formula which
require public schools to be reimbursed out of general revenue
due to elements of the state school funding financing formula . .
. for diminutions in property tax base. Projected general
revenue reimbursements to school districts for CHDO-related
transactions is estimated at approximately $48 million for the
2004-2005 Biennium. Furthermore, conservative estimates of
total tax base lost due [to] CHDO transactions equal at least
one-half billion dollars. Committee Substitute House Bill 3546
aims to eliminate the current CHDO exemption, and limit and
modify future exemptions.

CSHB 3546 eliminates and grandfathers the former CHDO
exemption and institutes much stricter guidelines for future
exemptions.

However, these problems persist to this day for the grandfathered § 11.182
CHDO exemptions: (i) the complete absence of guidelines and oversight,
(ii) little or no net gain in affordable housing, and (iii) lost tax base.

12. An example of ongoing problems: the audit. There is an annual audit
requirement for CHDO exempted properties: § 11.182(g). These audits are
well-known to be perfunctory and ineffective, both by the property owners
and CADs. HCAD is currently engaged in litigation of an exemption
denial, arising from a dispute over such an audit.

12.1. The subsequent owner, which is not exempt, realized
after purchasing what had been a low-income rental property,
previously owned by an exempt owner, that the final year audit
was not filed and that the exemption had been revoked for that
year. The new, nonexempt owner sued HCAD to have the
prior owner’s exemption reinstated, and thereby avoid that tax
liability. Approximately two (2) years after the year the audit

CHDO Exemptions 8
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was due, the new owner arranged to have the audit filed,
ostensibly by the “prior” owner. The new, nonexempt owner
asserts that the statute contains no deadline to file an audit, and
that the property should be exempt for that earlier year, during
which time it did not own the property.

It is HCAD's position that, as a matter of law, the exemption cannot be
reinstated for the new owner retroactively, and the audit was simply too
late. Yet the trial court denied HCAD’s motion for summary judgment
(matter of law) on this defense, and the new owner /Plaintiff has requested
ajury trial. The case is set for trial in the Summer, 2010.

IT.
The Tax Code § 11.1825 CHDO 50 % Exemption

Issue: The Tax Code § 11.1825 CHDO 50 % exemption should not be
expanded. The Legislature should consider providing for meaningful
audits, guidelines, and oversight of these exemptions.

Problems in Implementation and Administration: Effective January 1,
2004, this newly adopted exemption provision, § 11.1825, went into effect.
(Copy attached as Exhibit C); Tex. Tax Code Ann. § 11.1825 (Vernon 2008).)

13.  Section 11.1825(c), as written, specifically allows ownership by a
limited partnership. Section 11.1825 also contains provisions applicable to
Harris County (population of at least 1.4 million), which require a written
request for approval of a 50 % exemption from the governing body of a
taxing unit, and official action by the body. In other counties, below the
population threshold of 1.4 million, a 50 % exemption of the appraised
value is available upon application, without the prerequisite of taxing unit
approval. Tex. Tax Code Ann. § 11.1825(c), (s), (v), (W), (x), and (y).

14. The local option provision has slowed the flow of affordable housing
exemption applications in Harris County. There are applications pending,
and others are expected, as a direct consequence of the continued
attractiveness of these ventures to developers. To illustrate, the Dallas

CHDO Exemptions 9
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Independent School District was challenged in district court for denying an
exemption requested pursuant to Tax Code § 11.1825: ultimately, the Dallas
Court of Appeals upheld the School District’s denial. Dallas Ind. School
Dist. v. Outreach Housing Corporation/DeSoto I, Ltd., 251 S.W.3d 152 (Tex.
App. - Dallas 2008, pet. denied).

15. Otherwise, Tax Code § 11.1825 has not been interpreted by the
appellate courts, and further challenges can be expected. The statute
permits private ownership, contrary to both the Constitution and the
interrelated Tax Code provisions (e.g., § 11.18), and it does not provide
meaningful guidelines or oversight.

16. Partially exempt (50 %) properties are appraised by the income
approach. This is problematic, because substantial sums are paid to the
developers up-front on these projects, such as promotion, design, and
construction management charges. This is not considered income to the
project, but it is profitable to the developer/promoter. The profitable
development of the project is therefore hidden during the income appraisal
process (rental income/restrictions), required by subsection 11.1825(q).

17. Section § 11.1825(q) requires the Chief Appraiser to publish a
capitalization rate, used in the income approach. This is problematic, as
there has been no agreement on an appropriate rate. Attempts by the
industry to have the Legislature adopt a favorable capitalization rate failed
(see C.S.H.B. 1044, 78t Leg., R.S. [2003]) leaving this task, and the attendant
litigation, to appraisal districts, taxing units, and taxpayers to fund.

CHDO Exemptions 10
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ITT.
Tax Code 8§ 23.215: Appraisal of Nonexempt Property Used for Low-
Income or Moderate Income Housing

Issue: Tax Code § 23.215 calls into question the need for either of the
exemptions discussed above. Tax Code § 23.215 should not be expanded.
The Legislature should consider providing for meaningful guidelines,
oversight, audits, and enforcement of these nonexempt, affordable housing
properties.

Problems in Implementation and Administration: Tax Code § 23.215 was
adopted effective January 1, 2004. (Copy attached as Exhibit D); Tex. Tax
Code Ann. § 23.215 ( Vernon 2008).) It applies to the appraisal of
properties that do not receive an exemption under Sections 11.182 or
11.1825.

18. The Chief Appraiser shall appraise these properties in the manner
provided by Section 11.1825(q) (50 % exempt properties): that is, using the
income approach, using the CAD published capitalization rate, and
considering the restrictions on renters’ income and rents, if any.

19. Currently HCAD is involved in approximately 96 lawsuits
challenging the mandated single, published capitalization rate used in the
income approach to appraisal. Properties vary considerably, and owners
argue for different capitalization rates applicable to their properties. Also,
another set of variables are the restrictions on renters’” income, and rent
restrictions themselves, which, as applied, are nebulous. As a consequence,
rents charged may approach or even exceed market rental rates.
Nonetheless, owners of these properties cite the restrictions, valid or not, as
requiring higher capitalization rates to lower appraised values of their
properties. In addition, allegedly restricted properties can enjoy a
competitive advantage over nearby non-restricted properties, leading to
additional litigation.

CHDO Exemptions 11
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Attachments:

Exhibit A: Primrose Houston 7 Housing , L.P. v. Harris County Appraisal
District and Harris County Appraisal Review Board, 238
S.W.3d 782 (Tex. App.-Houston [1st Dist.] 2007, review denied
by the Texas Supreme Court - Feb. 2010)

Exhibit B: Tex. Tax Code Ann. § 11.182 (Vernon 2008), Community
Housing Development Organizations (properties exempt).

Exhibit C: Tex. Tax Code Ann. § 11.1825 (Vernon 2008), Organizations
Constructing or Rehabilitating Low-Income Housing, Not
Previously Exempt.

Exhibit D: Tex. Tax Code Ann. § 23.215 ( Vernon 2008), Appraisal of
Certain Nonexempt Property Used for Low-Income or
Moderate-Income Housing.
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Westlaw.

238 S.W.3d 782
(Cite as: 238 S.W.3d 782)

H
Court of Appeals of Texas,

Houston (1st Dist.).
HARRIS COUNTY APPRAISAL DISTRICT and
Harris County Appraisal Review Board, Appel-
lants,
v.
PRIMROSE HOUSTON 7 HOUSING, L.P., Ap-
pellee. )
No. 01-06-00691-CV.

Aug. 16, 2007.
Rehearing Overruled Sept. 25, 2007.

Background: Taxpayer, a for-profit limited part-
nership that owned 280-unit apartment complex,
filed action after county appraisal district and
county appraisal review board denied application
secking ad valorem tax exemption for apartments,
which was filed by non-profit corporation recog-
nized as community housing development organiza-
tion (CHDO) on behalf of taxpayer. Both partics
filed motions for summary judgment. The 11th Dis-
trict Court, Harris County, Mark Davidson, I,
denied taxing authorities's motion and entered judg-
ment that taxpayer was entitled to tax exemption.
Taxing authorities appealed.

Holding: The Court of Appeals, Terry Jennings, J.,
held that taxpayer was not entitled to ad valorem
tax exemption.

Reversed and rendered.
West Headnotes
[1] Appeal and Error 30 €5934(1)

30 Appeal and Error
30XVI Review
30X VI(G) Presumptions
30k934 Judgment
30k934(1) k. In General. Most Cited
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TERRY JENNINGS, Justice,

Appellants, Harris County Appraisal District and
Harris County  Appraisal  Review  Board
(collectively “HCAD”), challenge the trial court's
summary judgment in favor of appellee, Primrose
Houston 7 Housing, L.P. (“Primrose L.P.”), on
Primrose L.P.'s claim that it is entitled to an exemp-
tion from 2003 ad valorem taxes it sought under
section 11.182 of the Texas Tax Code. ™! In two
issues, HCAD contends that the trial court erred in
denying HCAD's motion for summary judgment
and in granting Primrose L.P.'s motion for summary
judgment because Primrose L.P. is not entitled to
the property tax exemption authorized by article
VIII, section 2(a) of the Texas Constitution FN?
and the enabling legislation, sections 11.18 and
11.182 of the Texas Tax Code.™

FN1. See TEX. TAX CODE ANN. §
11.182 (Vernon Supp.2006).

FN2. See TEX. CONST. art. VIII, § 2(a).

FN3. See TEX. TAX CODE ANN. §§
11.18, 11.182 (Vernon Supp.2006).

We reverse and render judgment in favor of [ICAD.

Factual and Procedural Background

Primrose L.P., a for-profit limited partnership, is
the owner of the 280-unit Primrose Casa Bella
apartment complex (“the apartments”) located at
5000-5100 Airline Drive in Houston, Texas. Con-
struction of the apartments was in large part pub-
licly financed with low-income housing tax credits,
tax-exempt bonds, and a loan from the City of Hou-
ston. Primrose L.P. is structured with Primrose
Houston 7 Development L.L.C. (“Primrose
L.L.C”) as its general partner with a 0.01% in-
terest,/™ MMA Special Limited Partner, Inc.
(“MMA Special”) as a special limited partner with
a 0.00% interest,™ MMA Financial Warchous-
ing, L.L.C. (“MMA Financial”) as an investor litm-
ited partner with a 99.99% interest,™ and Prim-
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rose Skyline Apartments SLP, L.L.C. (“Primrose
SLP”) as a class B limited partner with a 0.00% in-
terest. /N7

FN4. Primrose L.L.C. is a Texas limited li-
ability company.

FN5. MMA Special is a Florida corpora- tion.

FN6. MMA Financial is a Maryland lim-
ited liability company.

FN7. Primrose SLP is a Texas limited liab-
ility company.

On December 19, 2003, Brian Potashnik assigned
his 100% interest in the general partner, Primrose
LL.C, to Southeast Texas Housing Partners, Inc.
(“Southeast Partners”). Southeast Partners is organ-
ized as a non-profit corporation and is recognized
as a community housing development organization
(“CHDQ”).F™#

FNS8. For the purposes of section 11.182 of
the Texas Tax Code, a CHDO “has the
meaning assigned by 42 US.C. Section
12704.” TEX. TAX CODE ANN. § 11.182
(a)(2). Section 12704 of the United States
Code defines a CHDO as: (1) a non-profit
organization organized under state or local
laws; (2) whose purpose is to provide af-
fordable housing to low-income and mod-
erate-income - persons; and (3) that
“maintains, through significant representa-
tion on the organization's goveming board
and otherwise, accountability to low-
income community residents.” 42 U.S.C. §
12704 (2000).

*785 This dispute arose when, on January 2, 2004,
HCAD received from Southeast Partners an
“Application for Community Housing Development
Organization Improving Property for Low-Income
and Moderate-Income Housing Property Tax Ex-
emption” seeking an ad valorem tax exemption for
the apartments for 2003 and all subsequent years.

Page 4 of 8
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Southeast Partners filed the application on behalf of
Primrose L.P. After HCAD denied the application
on the ground that Primrose L.P. did not meet the
exemption requirements, Primrose L.P. filed suit in
the district court. Both parties filed motions for
summary judgment, and the trial court denied
HCAD's motion and entered judgment that Prim-
rose L.P. is entitled to the tax exemption.

Standard of Review

[1][2] A party moving for summary judgment has
the burden of proving that there is no genuine issue
of material fact and that it is entitled to judgment as
a matter of law. TEX.R. CIV. P. 166a(c); Nixon v.
Mr. Prop. Mgmt. Co., Inc., 690 S.W.2d 546, 548
(Tex.1985); Farah v. Mafrige & Kormanik, P.C.,
927 S.W.2d 663, 670 (Tex.App.-Houston [1st Dist.}
1996, no writ). When reviewing a summary judg-
ment, we take as true all evidence favorable to the
nonmovant, and we indulge every reasonable infer-
ence and resolve any doubts in the nonmovant's fa-
vor. Valence Operating Co. v. Dorsett, 164 S.W.3d
656, 661 (Tex.2005). When both parties move for
sumnmary judgment on the same issue and the trial
court grants one motion and denies the other, as
here, we consider the summary judgment evidence
presented by both sides, determine all questions
presented, and, if we determine that the trial court
erred, render the judgment that the trial court
should have rendered. /d.

Property Tax Exemption

{3] In two issues, HCAD argues that the trial court
erred in denying its summary judgment motion and
in granting Primrose L.P.'s summary judgment mo-
tion because Primrose L.P. is not entitled to the
property tax exemption authorized by article VI,
section 2(a) of the Texas Constitution ™ and the
enabling legislation, sections 11.18 and 11.182 of
the Texas Tax Code. See TEX. CONST. art. VI, §
2(a); TEX. TAX CODE ANN. §§ 11.18, 11.182
(Vernon Supp.2006).
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FN9. We note that before an organization
can be considered for tax exempt status un-
der sections 11.18 or 11.182 of the Texas
Tax Code, it must first meet the applicable
constitutional requirements that entitle it to
seek the exemption. See N. Alamo Water
Supply Corp. v. Willacy County Appraisal
Dist., 804 SW.2d 894, 899 (Tex.1991).
Because of our disposition of this appeal,
we do not reach the issue of whether Prim-
rose L.P. would meet the constitutional re-
quirements. See TEX. CONST. art. VIII, §
2(a) (providing that “legislature may, by
general laws, exempt from taxation ... any
property owned by ... institutions engaged
primarily in public charitable functions,
which may conduct auxiliary activities to
support those charitable functions™).

Section 11.182 allows an organization. qualifying as
a CHDO to claim an exemption from ad valorem
taxes that would otherwise be assessed against real
property owned by the organization. TEX. TAX
CODE ANN. § 11.182. Subsection 11.182(b)
provides,

(b) An organization is entitled to an exemption
from taxation of improved or unimproved real
property it owns if the organization:

(1) is organized as a community housing devel-
opment organization;

(2) meets the requirements of a charitable organ-
ization provided by *786Sections 11.18(e) and

(fy; e

FNI10. Subsections (e) and (f) of section
11.18 of the Texas Tax Code provide that a
charitable organization (1) may not accrue
distributable profits or pay salaries exceed-
ing a reasonable allowance for services
rendered; (2) must use its assets to perform
charitable functions; and (3) must adopt a
bylaw or regulation mandating that upon
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dissolution, the organization's assets are to
be transferred to the State or a qualified
charitable organization. TEX. TAX CODE
ANN. § 11.18(e)-(f).

(3) owns the property for the purpose of building
or repairing housing on the property to sell
without profit to a low-income or moderate-in-
come individual or family satisfying the organiz-
ation's eligibility requirements or to rent without
profit to such an individual or family; and

(4) engages exclusively in the building, repair,
and sale or rental of housing as described by Sub-
division (3) and related activities.

TEX. TAX CODE ANN. § 11.182(b) (emphasis
added).

[4][51[6] We note that exemptions from taxation are
not favored by the law and will not be favorably
construed. N. Alamo Water Supply Corp. v. Willacy
County Appraisel Dist, 804 S.W.2d 894, 899
(Tex.1991). Statutory exemptions from taxation are
subject to strict construction because they under-
mine equality and uniformity by placing a greater
burden on some taxpaying businesses and individu-
als rather than placing the burden on all taxpayers
equally. /d. Accordingly, thc burden of proof of
clearly showing that the organization falls within
the statutory exception is on a claimant. Jd.

Because Southeast Partners is a CHDO, it is eli-
gible under section 11.182(b) for ad valorem tax
exemptions on property it owns. See TEX. TAX
CODE ANN. § 11.182(b). Here, however, it is un-
disputed that Primrose L.P. holds legal title to the
apartments. Moreover, Primrose LP., against
whom the taxes were assessed, is not a CHDO, nor
is Primrose I..L.C., the general partner of Primrose
LP.

Nevertheless, Primrose L.P. argues that it is entitled
to the section 11.182 exemption because Southeast
Partners owns one-hundred percent of the interest
in the general partner and “maintains both control
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over and equitable title to the property.” In support
of its argument, Primrose L.P. relies on our recent
decision in TRQ Captain's Landing, L.P. v. Galve-
ston Cent. Appraisal Dist, 212 S.W.3d 726, 729
(Tex.App.-Houston [1st Dist.] 2006, pet. filed).

In TRQ Captain's Landing, this Court held that “an
otherwise qualified equitable property owner may
obtain an exemption from ad valorem taxes pursu-
ant to subsection 11.182(b).” 212 S.W.3d at 736.
This holding was based on the determination that
subsection 11.182(e) “clearly provides for an ex-
emption for a CHDO that is only the equitable own-
er of property whose legal owner is a partnership.”
Id. at 735; see also TEX. TAX CODE ANN. §
11.182(e)(1) (providing that in order to gain ex-
emption for certain apartments constructed after
December 31, 2001, organization must “control 100
percent of the interest in the general partner if the
project is owned by a limited partnership”). There-
fore, we must determine whether Southeast Partners
holds equitable title to the apartments.

HCAD argues that Southeast Partners, the CHDO
that “allegedly controls the general partner of Prim-
rose L.P.,” does not have equitable title to the
apartments because it cannot compel or effect the
transfer of legal title, nor does it hold the future
right to title.

*787 [71[81[91[10] An entity holds equitable title
when it possesses the present right to compel legal
title. TRQ Captain's Landing, 212 SW.3d at 732;
Harris County Appraisal Dist. v. Southeast Tex.
Hous. Fin. Corp., 991 Swz2d 18, 23
(Tex.App.-Amarillo 1998, no pet.). The right to
compel legal title arises, for instance, under the fol-
lowing circumstances: “(1) parent company A holds
a full ownership interest in its subsidiary B; (2) B
holds legal title to certain real property; (3) upon
dissolution of B, legal title to its real property will
revert to A; and (4) A has the power to dissolve B
at anytime.” TRQ Captain's Landing, 212 S.W.3d at
732; see also Southeast Tex. Hous. Fin. Corp., 991
S.W.2d at 21-23. When a tax exempt entity holds
equitable title to property, the property is tax ex-

Page 6

empt. TRQ Captain's Landing, 212 SW.3d at 732;
Southeast Tex. Hous. Fin. Corp., 991 S.W.2d at 23.
Thus, CHDO status, a necessary condition to re-
ceiving an exemption under section 11.182(b), can
be imputed to non-CHDO subsidiaries that are
wholly owned and controlled by a CHDO. TRQ
Captain's Landing, 212 SSW.3d at 733-34; Orange
County Appraisal Dist. v. Agape Neighborhood Im-
provement, Inc, 57 SW.J3d 597, 602
(Tex.App.-Beaumont 2001, pet. denicd).

We noted in TRQ Captain's Landing that TRQ Cap-
tain's Landing, L.P. (“TRQ”) held legal title to the
apartments at issue. 212 S.W.3d at 728-29. Americ-
an Housing Foundation (“AHF’”), a CHDO, later
obtained ownership and control of TRQ. Id. AHF
then formed CD Captain's Landing, L.L.C. (“*CD”)
and became its sole member. /d. at 729. Thus, CD
was wholly owned by AHF. Id. CD purchased
TRQ and obtained 2 100% membership interest in
TRQ's sole general partner, TRQ Galveston, L.L..C.
Id. CD's purchase of TRQ was structured such that
CD possessed a 99% limited partnership interest in
TRQ. I/d. The remaining one percent interest in
TRQ was held by TRQ Galveston, LL.C., TRQ's
general partner in which CD possessed a 100%
membership interest. /d.

CD filed an application with the appraisal district
secking an ad valorem tax exemption for the apart-
ments under section 11.182. J/d. In its application,
CD contended that an exemption should be imputed
through the partnership chain and back to AHF, the
CHDO. Id. at 730. This Court held that because
AHF had the present right to compel legal title to
the apartments, it thus had equitable title. Id. at
732-33. Our decision was based in part on the fact
that according to CD's articles of organization,
AHF was CD's sole member, the members of CD
could vote to dissolve CD at anytime, and, upon
dissolution, CD's assets were to revert to its mem-
bers, namcly, AHF. Id. at 732. Additionally, the
boards of AHF and CD were comprised of the same
directors. /d. In the event of dissolution, TRQ and
TRQ Galveston's assets would revert to their re-
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spective members, namely to CD, which in turn
could be dissolved at any time by AHF, with the
result that CD's assets would revert to AHF. /d.

Here, in contrast, Southeast Partners, the CHDO,
has a 100% membership interest in the general part-
ner, Primrose L.L.C., which has a 0.01% interest in
the limited partnership, Primrose L.P., but has no
interest in the limited partners, namely MMA Spe-
cial, MMA Financial, and Primrose SLP. Although
Southeast Partners controls 100% of the general
partner interest in the limited partnership, it has no
control over the outstanding 99.99% interest in
Primrose L.P. Thus, Southeast Partners does not
have the present right to compel legal title to the
apartments and TRQ Captain's Landing is inapplic-
able.

*788 We hold that Primrose L.P., through South-
east Partners, does not meet the requirements for
the property tax exemption under sections 11.18
and 11.182 of the Texas Tax Code. Having so held,
we need not address HCAD's argument that the sec-
tion 11.182(b) exemption was not available to
Primrose L.P. because it “filed its exemption ap-
plication with HCAD on January 2, 2004, well after
its public financing was in place, after the section
11.182 exemption was no longer available, and
without a prior request to the Appraisal District for
a preliminary determination to facilitate financing
before acquiring the property.” See TEX. TAX
CODE ANN. § 11.182(j). Accordingly, we further
hold that the trial court erred in granting summary
judgment in favor of Primrose L.P. and in denying
HCAD's motion for summary judgment.

We sustain HCAD's two issues.

Conclusion

We reverse the judgment of the trial court and
render judgment that Primrose L.P. is not entitled to
an ad valorem tax exemption under sections 11.18
and 11.182 of the Texas Tax Code.

Tex.App--Houston [1 Dist.],2007.
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Harris County Appraisal Dist. v. Primrose Houston
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. EXHIBITB

Westlaw.
V.T.CA., Tax Code § 11.182 Page 1
&

Effective: June 16, 2007

Vernon's Texas Statutes and Codes Annotated Currentness
Tax Code (Refs & Annos)
Title 1. Property Tax Code
Subtitle C. Taxable Property and Exemptions
~g Chapter 11. Taxable Property and Exemptions (Refs & Annos)
~g Subchapter B. Exemptions (Refs & Annos)
= § 11.182. Community Housing Development Organizations Improving Property for Low-
Income and Moderate-Income Housing: Property Previously Exempt

(a) In this section:

(1) “Cash flow” means the amount of money generated by a housing project for a fiscal year less the disburse-
ments for that fiscal year for operation and maintenance of the project, including:

(A) standard property maintenance;
(B) debt service;
(C) employee compensation;
(D) fees required by government agencies;
(E) expenses incurred in satisfaction of requirements of lenders, including reserve requirements;
(F) insurance; and 1
(G) other justifiable expenses related to the operation and maintenance of the project.
(2) “Community housing development organization” has the meaning assigned by 42 U.S.C. Section 12704.

(b) An organization is entitled to an exemption from taxation of improved or unimproved real property it owns if
the organization:
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(1) is organized as a community housing development organization;
(2) meets the requirements of a charitable organization provided by Sections 11.18(e) and (f);

(3) owns the property for the purpose of building or repairing housing on the property to sell without profit to
a low-income or moderate-income individual or family satisfying the organization's eligibility requirements or
to rent without profit to such an individual or family; and

(4) engages exclusively in the building, repair, and salc or rental of housing as described by Subdivision (3)
and related activities.

(c) Property owned by the organization may not be exempted under Subsection (b) after the third anniversary of
the date the organization acquires the property unless the organization is offering to rent or is renting the prop-
erty without profit to a low-income or moderate-income individual or family satisfying the organization's eligib-

ility requirements.

(d) A multifamily rental property consisting of 36 or more dwelling units owned by the organization that is ex-
empted under Subsection (b) may not be exempted in a subsequent tax year unless in the preceding tax year the
organization spent, for eligible persons in the county in which the property is located, an amount equal to at least
40 percent of the total amount of taxes that would have been imposed on the property in that year without the
exemption on social, educational, or economic development services, capital improvement projects, or rent re-
duction. This subsection does not apply to property acquired by the organization using tax-exempt bond finan-
cing after January 1, 1997, and before December 31, 2001.

(e) In addition to meeting the applicable requirements of Subsections (b) and (c), to receive an exemption under
Subsection (b) for improved real property that includes a housing project constructed after December 31, 2001,
and financed with qualified 501(c)(3) bonds issued under Section 145 of the Internal Revenue Code of 1986,
tax-exempt private activity bonds subject to volume cap, or low-income housing tax credits, the organization must:

(1) control 100 percent of the interest in the general partner if the project is owned by a limited partnership;

(2) comply with all rules of and laws administered by the Texas Department of Housing and Community Af-
fairs applicable to community housing development organizations; and

(3) submit annually to the Texas Department of Housing and Community Affairs and to the goveming body of
each taxing unit for which the project receives an exemption for the housing project evidence demonstrating
that the organization spent an amount equal to at least 90 percent of the project's cash flow in the preceding
fiscal year as determined by the audit required by Subsection (g), for eligible persons in the county in which
the property is located, on social, educational, or economic development services, capital improvement

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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projects, or rent reduction.

(f) An organization entitled to an exemption under Subsection (b) is also entitled to an exemption from taxation
of any building or tangible personal property the organization owns and uses in the administration of its acquisi-
tion, building, repair, sale, or rental of property. To qualify for an exemption under this subsection, property
must be used exclusively by the organization, except that another person may use the property for activities in-
cidental to the organization's use that benefit the beneficiaries of the organization.

(g) To receive an exemption under Subsection (b) or (f), an organization must annually have an audit prepared
by an independent auditor. The audit must include a detailed report on the organization's sources and uses of
funds. A copy of the audit must be delivered to the Texas Department of Housing and Community Affairs and to
the chief appraiser of the appraisal district in which the property subject to the exemption is located.

(h) Subsections (d) and (¢)(3) do not apply to property owned by an organization if:
(1) the entity that provided the financing for the acquisition or construction of the property:

(A) requires the organization to make payments in lieu of taxes to the school district in which the property is
located; or

(B) restricts the amount of rent the organization may charge for dwelling units on the property; or

(2) the organization has entered into an agreement with each taxing unit for which the property receives an ex-

emption to spend in each tax ycar for the purposes provided by Subsection (d) or (e)(3) an amount equal to the

total amount of taxes imposed on the property in the tax year preceding the year in which the organization ac-
" quired the property.

(i) If any property owned by an organization receiving an exemption under this section has been acquired or sold
during the preceding year, such organization shall file by March 31 of the following year with the chief ap-
praiser in the county in which the relevant property is located, on a form promulgated by the comptroller of pub-
lic accounts, a list of such properties acquired or sold during the preceding year.

() An organization may not receive an exemption under Subsection (b) or (f) for property for a tax year unless
the organization received an exemption under that subsection for the property for any part of the 2003 tax year.

(k) Notwithstanding Subsection (j) of this section and Sections 11.43(a) and (c), an exemption under Subsection
(b) or (f) does not terminate because of a change in the ownership of the property if the property is sold at a
foreclosure sale and, not later than the 30th day after the date of the sale, the owner of the property submits to
the chief appraiser evidence that the property is owned by an organization that meets the requirements of Sub-
sections (b)(1), (2), and (4). If the owner of the property submits the evidence required by this subsection, the
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exemption continues to apply to the property for the remainder of the current tax year and for subsequent tax
years until the owner ceases to qualify the property for the exemption. This subsection docs not prohibit the
chief appraiser from requiring the owner to file a new application to confirm the owner's current qualification
for the exemption as provided by Section 11.43(c).

CREDIT(S)

Added by Acts 1997, 75th Leg,, ch. 715, § 2, eff. Jan. 1, 1998. Amended by Acts 2001, 77th Leg., ch, 842, §§ 2,
4, eff. June 14, 2001; Acts 2001, 77th Leg., ch. 1191, § 1, eff. Jan. 1, 2002; Acts 2003, 78th Leg., ch. 1156, §§ 1,
2, eff. Jan. 1, 2004; Acts 2003, 78th Leg., ch. 1275, § 2(120), eff. Sept. 1, 2003; Acts 2007, 80th Leg., ch. 505, §
1, eff. June 16, 2007.

Current through the end of the 2009 Regular and First Called Sessions of the 81st Legislature

{c) 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Westlaww.
V.T.CA., Tax Code § 11.1825 Page 1

Cc _
Effective: January 1, 2008

Vernon's Texas Statutes and Codes Annotated Currentness
Tax Code (Refs & Annos)
Title 1. Property Tax Code
Subtitle C. Taxable Property and Exemptions
g Chapter 11. Taxable Property and Exemptions (Refs & Annos)
~gg Subchapter B. Exemptions (Refs & Annos)
— § 11.1825. Organizations Constructing or Rehabilitating Low-Income Housing: Property
Not Previously Exempt

(a) An organization is entitled to an exemption from taxation of real property owned by the organization that the
organization constructs or rehabilitates and uses to provide housing to individuals or families meeting the in-
come eligibility requirements of this section.

(b) To receive an exemption under this section, an organization must meet the following requirements:
(1) for at least the preceding three years, the organization:

(A) has been exempt from federal income taxation under Section 501(a), Internal Revenue Code of 1986, as
amended, by being listed as an exempt entity under Section 501{c)(3) of that code;

(B) has met the requirements of a charitable organization provided by Sections 11.18(e) and (f); and
(C) has had as one of its purposes providing low-income housing;

(2) a majority of the members of the board of directors of the organization have their principal place of resid-
ence in this state;

(3) at least two of the positions on the board of directors of the organization must be reserved for and held by:

(A) an individual of low income as defined by Section 2306.004, Government Code, whose principal place
of residence is located in this state;

(B) an individual whose residence is located in an economically disadvantaged census tract as defined by
Section 783.009(b), Government Code, in this state; or
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(C) a representative appointed by a neighborhood organization in this state that represents low-income
households; and

(4) the organization must have a formal policy containing procedures for giving notice to and receiving advice
from low-income households residing in the county in which a housing project is located regarding the design,
siting, development, and management of affordable housing projects.

(¢) Notwithstanding Subsection (b), an owner of real property that is not an organization described by that sub-
section is entitled to an exemption from taxation of property under this section if the property otherwise quali-
fies for the exemption and the owner is:

(1) a limited partnership of which an organization that meets the requirements of Subsection (b) controls 100
percent of the general partner interest; or

(2) an entity the parent of which is an organization that meets the requirements of Subsection (b).
(d) If the ovx;ner of the property is an entity described by Subsection (c), the entity must:

(1) be organized under the laws of this state; and

(2) have its principal place of business in this state,
(¢) A reference in this section to an organization includes an entity described by Subsection (c).

(f) For property to be exempt under this section, the organization must own the property for the purpose of con-
structing or rehabilitating a housing project on the property and:

(1) renting the housing to individuals or families whose median income is not more than 60 percent of the
greater of:

(A) the area median family income for the household's place of residence, as adjusted for family size and as
established by the United States Department of Housing and Urban Development; or

(B) the statewide area median family income, as adjusted for family size and as established by the United
States Department of Housing and Urban Development; or

(2) selling single-family dwellings to individuals or families whose median income is not more than the great-
er of:
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(A) the area median family income for the household's place of residence, as adjusted for family sizc and as
established by the United States Department of Housing and Urban Development; or

(B) the statewide area median family income, as adjusted for family size and as established by the United
States Department of Housing and Urban Development.

(g) Property may not receive an exemption under this section unless at least 50 percent of the total square foot-
age of the dwelling units in the housing project is reserved for individuals or families described by Subsection (f).

(h) The annual total of the monthly rent charged or to be charged for each dwelling unit in the project reserved
for an individual or family described by Subsection (f) may not exceed 30 percent of the area median family in-
come for the household's place of residence, as adjusted for family size and as established by the United States
Department of Housing and Urban Development.

(i) Property owned for the purpose of constructing a housing project on the property is exempt under this section
only if:

(1) the property is used to provide housing to individuals or families described by Subsection ®; or
(2) the housing project is under active construction or other physical preparation.

(§) For purposes of Subsection (i)(2), a housing project is under physical preparation if the organization has cn-
gaged in architectural or engineering work, soil testing, land clearing activities, or site improvement work neces-
sary for the construction of the project or has conducted an environmental or land use study relating to the con-
struction of the project.

(k) An organization may not receive an exemption for a housing project constructed by the organization if the
construction of the project was completed before January 1, 2004.

(1) If the property is owned for the purpose of rehabilitating a housing project on the property:

(1) the original construction of the housing project must have been completed at least 10 years before the date
the organization began actual rehabilitation of the project;

(2) the person from whom the organization acquired the project must have owned the project for at least five
years, if the organization is not the original owner of the project;

(3) the organization must provide to the chief appraiser and, if the project was financed with bonds, the issuer
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of the bonds a written statement prepared by a certified public accountant stating that the organization has
spent on rehabilitation costs at least the greater of $5,000 or the amount required by the financial lender for
each dwelling unit in the project; and

(4) the organization must maintain a reserve fund for replacements:
(A) in the amount required by the financial lender; or

(B) if the financial lender does not require a reserve fund for replacements, in an amount equal to $300 per
unit per year.

(m) Beginning with the 2005 tax year, the amount of the reserve required by Subsection (1)(4)(B) is increased by
an annual cost-of-living adjustment determined in the manner provided by Section 1(f)(3), Internal Revenue
Code of 1986, as amended, substituting “calendar year 2004” for the calendar year specified in Section

1(D(B3)(B) of that code.

(n) A reserve must be established for each dwelling umnit in the property, regardless of whether the unit is re-
served for an individual or family described by Subsection (f). The reserve must be maintained on a continuing
basis, with withdrawals permitted:

(1) only as authorized by the financial lender; or

(2) if the financial lender does not require a reserve fund for replacements, only to pay the cost of capital im-
provements needed for the property to maintain habitability under the Minimum Property Standards of the
United States Department of Housing and Urban Development or the code of a municipality or county applic-
able to the property, whichever is more restrictive.

(0) For purposes of Subsection (n)(2), “capital improvement” means a property improvement that has a depre-
ciable life of at least five years under generaily accepted accounting principles, excluding typical “make ready™
expenses such as expenses for plasterboard repair, interior painting, or floor coverings.

(p) If the organization acquires the property for the purpose of constructing or rehabilitating a housing project on
the property, the organization must be renting or offering to rent the applicable square footage of dwelling units
in the property to individuals or families described by Subsection (f) not later than the third anniversary of the
date the organization acquires the property.

() If property qualifies for an exemption under this section, the chief appraiser shall use the income method of
appraisal as provided by Section 23.012 to determine the appraised value of the property. In appraising the prop-
erty, the chief appraiser shall:
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(1) consider the restrictions provided by this section on the income of the individuals or families to whom the
dwelling units of the housing project may be rented and the amount of rent that may be charged for purposcs
of computing the actual rental income from the property or projecting future rental income; and

(2) use the same capitalization rate that the chief appraiser uses to appraise other rent-restricted properties.

(r) Not later than January 31 of cach ycar, the appraisal district shall give public notice in the manner determined
by the district, including posting on the district's website il applicable, of the capitalization rate to be used in that
year to appraisc property receiving an exemption under this section.

(s) Unless otherwise provided by the governing body of a taxing unit any part of which is located in a county
with a population of at least 1.4 million under Subsection (x), for property described by Subsection (f)(1), the
amount of the exemption under this section from taxation is 50 percent of the appraised value of the property.

(s-1) For property described by Subscction (f)(2), the amount of the exemption under this section from taxation
is 100 percent of the appraised value of the property.

(t) Notwithstanding Section 11.43(c), an exemption under this section does not terminate because of a change in
ownership of the property if:

(1) the property is foreclosed on for any reason and, not later than the 30th day after the date of the foreclosure
sale, the owner of the property submits to the chief appraiser evidence that the property is owned by:

(A) an organization that meets the requirements of Subsection (b); or
(B) an entity that meets the requirements of Subsections (c) and (d); or

(2) in the case of property owned by an entity described by Subsections (c) and (d), the organization meeting
the requirements of Subsection (b) that controls the general partner interest of or is the parent of the entity as
described by Subsection (c) ceases to serve in that capacity and, not later than the 30th day after the date the
cessation occurs, the owner of the property submits evidence to the chief appraiser that the organization has
been succeeded in that capacity by another organization that meets the requirements of Subsection (b).

(u) The chief appraiser may extend the deadline provided by Subsection (t)(1) or (2), as applicable, for good
cause shown.

(v') Notwithstanding any other provisio_n of this section, an organization may not reccive an exemption from tax-
ation ot“ property described l_)y’ Subsection (f)(1) by a taxing unit any part of which is located in a county with a
population of at least 1.4 million unless the exemption is approved by the govemning body of the taxing unit in
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the manner provided by law for official action.

(W) To receive an exemption under this section from taxation by a taxing unit for which the approval of the gov-
eming body of the taxing unit is required by Subsection (v), an organization must submit to the governing body
of the taxing unit a written request for approval of the exemption from taxation of the property described in the
request.

(x) Not later than the 60th day after the date the governing body of the taxing unit receives a written request un-
der Subsection (w) for an exemption under this section, the governing body shall:

(1) approve the exemption in the amount provided by Subsection (s);
(2) approve the exemption in a reasonable amount other than the amount provided by Subsection (s); or
(3) deny the exemption if the governing body determines that:

(A) the taxing unit cannot afford the loss of ad valorem tax revenue that would result from approving the
exemption; or

(B) additional housing for individuals or families meeting the income eligibility requirements of this section
is not needed in the territory of the taxing unit.

(y) Not later than the fifth day after the date the governing body of the taxing unit takes action under Subsection
(x), the taxing unit shall issue a letter to the organization stating the governing body's action and, if the govern-
ing body denied the exemption, stating whether the denial was based on a determination under Subsection
(X)(3)(A) or (B) and the basis for the determination. The taxing unit shall send a copy of the letter by regular
mail to the chief appraiser of each appraisal district that appraises the property for the taxing unit. The governing
body may charge the organization a fee not to exceed the administrative costs of processing the request of the
organization, approving or denying the exemption, and issuing the letter required by this subsection. If the chief
appraiser determines that the property qualifies for an exemption under this section and the goveming body of
the taxing unit approves the exemption, the chicf appraiser shall grant the exemption in the amount approved by
the governing body.

CREDIT(S)
Added by Acts 2003, 78th Leg., ch. 1156, § 3, eff. Jan. 1, 2004. Amended by Acts 2007, 80th Leg., ch. 1264, §
1, eff. Jan. 1, 2008.

Current through the end of the 2009 Regular and First Called Sessions of the 81st Legislature
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V.T.CA., Tax Code § 23.215 Page 1
C

Effective: January 1, 2004

Vernon's Texas Statutes and Codes Annotated Currentness
Tax Code (Refs & Annos)
Title 1. Property Tax Code
Subtitle D. Appraisal and Assessment (Refs & Annos)
~g Chapter 23. Appraisal Methods and Procedures (Refs & Annos)
~g@ Subchapter B. Special Appraisal Provisions :
— § 23.215. Appraisal of Certain Nonexempt Property Used for Low-Income or Moderate-In-
come Housing

(a) This section applies only to real property owned by an organization:

(1) that on the effective date of this section was rented to a low-income or moderate-income individual or fam-
ily satisfying the organization's income eligibility requirements and that continues to be used for that purpose;

(2) that was financed under the low income housing tax credit program under Subchapter DD, Chapter 2306,
Government Code;

(3) that does not receive an exemption under Section 11.182 or 11.1825; and

(4) the owner of which has not entered into an agreement with any taxing unit to make payments fo the taxing
unit instead of taxes on the property.

(b) The chief appraiser shall appraise the property in the manner provided by Section 11.1825(q).
CREDIT(S)
Acts 2003, 78th Leg., ch. 1156, § 5, eff. Jan. 1, 2004.
CROSS REFERENCES
Appraisals generally, see V.T.C.A., Tax Code § 23.01.
Exemption of community housing development organizations, see V.T.C.A., Tax Code § 11.182.

Exemption of organizations constructing or rehabilitating low-income housing, see V.T.C.A,, Tax Code §
11.1825.
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LIBRARY REFERENCES
2008 Main Volume

Taxation €~ 2521.
Westlaw Topic No. 371.

RESEARCH REFERENCES
2010 Electronic Update
Encyclopedias

TX Jur. 3d Taxation § 436, Real Property--Property Use to Provide Affordable Housing.
V.T.C.A., Tax Code § 23.215, TX TAX § 23.215

Current through the end of the 2009 Regular and First Called Sessions of the 81st Legislature
(c) 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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Senate Committee on Finance
Interim Hearing

April 14, 2010

Interim Charge No. 4. Identify and evaluate potential improvements to the property tax
system. Consider and make recommendations relating to the following;:

Methods and procedures for determining a real property interest in oil or gas in place,
as contained in Texas Tax Code Sec 23.175, including how market-based data and
market-based methodology could possibly be used to ensure fair, reliable, and equitable
price forecasts of oil and gas interests. Analyze the need for the creation of an Oil and
Gas Valuation Advisory Committee to assist in forecasting current calendar year
statewide average prices for oil and gas.

Information given by:
Texas Association of Counties
and
James P. Allison
General Counsel

County Judges and Commissioners Association of Texas



Oil and Gas Undervaluation Issue

e What is the Problem: A 2007 Amendment to Section 23.175, Tax

Code, added a forward looking component (the CPA’s estimate of the
price of oil and gas for the upcoming year) to the valuation formula for
oil and gas properties. In addition, the Comptroller determined HB
2982 (80R) required the use of the state severance tax revenue
estimate methodology. The estimates for 2008 and 2009 severely
underestimated the actual price of crude oil for the coming year. This
resulted in a shift of the tax burden to other property owners and a
loss of revenue to the state and local governments.

e What to Change: Inaccurate Methodology. Change the

consistently low forecasts for oil and gas to reflect market value. The
current methodology shifts the property tax burden to residential and
commercial property owners and reduces tax revenues to counties,
schools, and other local governments. The methodology required in
Section 23.175 of the Tax Code section should be changed to reflect
market value.

How to Fix the Problem:
a) Return to the previous law from 1993 (73R) with no Forecasted
Market Condition Factor

OR

b) Atthe very least, remove the “revenue estimating” methodology
and insert “market based” language to develop an accurate forecast.



Background

Since 1993, the Tax Code (Sec 23.175), has required the valuation of oil and gas properties to
include the average price of oil and gas for the past year, prepared by the Comptroller of Public
Accounts (CPA), causing appraisal values to lag behind recent market results with severe
changes in annual appraisals.

In 2007, HB 2982, (80R), altered section 23.175 of the Tax Code to add a forward- looking
component, hopefully to increase the uniformity of appraisals statewide. The change requires
appraisers to use forecasted and average historical prices published by the State Comptroller of
Public Accounts (Comptroller) for determining how future product values will change when
appraising oil and gas properties — whether prices are going up or down. The mandate applies
when using an appraisal method based on future oil and gas income derived from the
production of those minerals.

The bill's stated purpose was to level the wide variations caused by the single use of the past
year's prices. However, HB 2982 required the use of “revenue estimating” methodology. The
Comptroller determined that this language required the use of the state severance tax forecast
prices.

Problem --Inaccurate Methodology

As can be seen in the accompanying charts, the Comptroller’s price forecasts have differed
significantly from actual prices. This has raised concerns among county officials and others as

to the accuracy of
oil and gas
appraisals. 180%

The Actual Average Price as a Percent of
the Forecasted Price of Crude Oil (BBL)

The first chart
compares the
average annual
actual price with the
forecasted price of
crude oil published
by the Comptroller.
This is a direct
comparison since
both values
represent the

The percentage is determined by dividing the actual average price for the same year as later
taxable value of published by the Comptroller by the price for crude oil predicted by the Texas Comptroller for that year.

crude oil as
opposed to the
market value.
There is a
significant disparity ®Percentof Actual Average Price

between the
forecasts and actual prices and, on a percentage basis, that disparity has been growing.

! Taxable value is equal to market value less certain costs. Generally, for crude oil those costs are equal to
approximately 10 percent of market value.



Natural gas price forecasts from the Comptroller have been significantly closer to actual prices.
The next chart compares the forecasted prices with the average annual prices later published
by the Comptroller for the same year. Based on this comparison, it would appear that the
Comptroller overestimated the future price of natural gas in both 2007 and 2009.

Forecasted Price of Natural Gas (MCF) In each of th? three
Compared to Actual Average Price years for which
$10 - e data is available the
Texas Comptrofier of Public Accounts forecasted natural

gas price differed
by a significant
percentage from
the actual average
price published by
$as the Comptroller.

There are policy
reasons for the
Comptroller to be
conservative with
the severance tax
R forecasts — to
prevent an over-
estimate of state

$2

The Comptroller's forecast tumed out to be greater
than the actual average price of natural gas.

-$1.48
$2 - severance tax

sForecastPrice =Actual Average mDiflerence

revenue.
However, the significant deviation of recent forecasts from actual prices and continued
conservative forecasts have unfairly shifted the property tax burden and diminished revenues
from this source. This methodology is inappropriate and improper to determine actual value for
appraisal purposes.

Conclusion

Forecasted prices that were consistently and significantly below the actual average price have
resulted in artificially low appraisals on oil reserves. The low appraisals, in turn, resulted in
reduced property taxes for those property owners, shifting the property tax burden to other
property owners or reducing revenues. By shifting taxes to other property owners, the low
forecasts reduce the public’s confidence that the property tax is applied fairly to all property
owners. To the extent that these under-appraisals are not compensated by higher tax rates on
other property, tax revenues to the schools, counties and other local governments are
decreased.

Any methodology or procedure that decreases the fairness of the local property tax is a
significant concern to state and county officials. County governments must rely on the property
tax to fund the services their constituents demand and the law requires. State and school
officials rely on the property tax for major funding of our public education system. A revision of
the oil and gas appraisal methodology mandated in Section 23.175, Tax Code is necessary to
ensure an accurate and fair property tax system.

-



ACCURACY OF OIL AND GAS PRICE FORECASTS
By Tim Brown
Texas Association of Counties
March 2010
Introduction

House Bill 2982, 80t Session, (HB 2982) altered section 23.175 of the Tax Code to require
appraisers to use forecasted and average historical prices published by the State Comptroller of
Public Accounts (Comptroller) for determining how future product values will change when
appraising oil and gas properties whether the prices are going up or down. The mandate
applies when using an appraisal method based on future oil and gas income derived from the

production of those minerals.

The bill analysis prepared for the House Committee on Ways & Means by Rep. Hardcastle
states, “Ensuring accurate and uniform appraisals requires that an objective standard be used
for the price forecast. The Comptroller’s forecast is that standard under the Tax Code and the
intent of HB 2982 is that it be uniformly applied.” (Hardcastle 2007)

Prior to HB 2982, appraisers were required to use the actual average price from the prior year as
the forecasted price for the current year. HB 2982 changed that requirement so that, starting in
2008, appraisers must multiply the actual average price from the prior year by a “market
condition factor” calculated and published by the Comptroller in order to arrive at a forecasted
price for the current year. The effect of this additional step is to create a uniform percentage

change in per unit price forecasts for crude oil and natural gas reserves.

By mandating this uniformity, the bill mandates that forecasts change in lockstep across the
state. For example, if the Comptroller forecasts taxable crude oil prices to go down 10 percent,
then the appraisers must assume that the average price received for the products produced
from every oil well will also go down 10 percent. This forces all oil and gas appraisers to

replicate any inaccuracies that may occur in the Comptroller’s forecasts in their own appraisals.

In recent years, the Comptroller’s price forecasts have differed significantly from actual prices
as seen in Chart 1 which compares the actual average price with the forecasted per unit price of

crude oil for the same year.



Chart 1

The Actual Average Price as a Percent of
the Forecasted Price of Crude Oil (BBL)

159.7%

The percentage is determined by dividing the actual average price for the same year as later
published by the Comptroller by the price for crude oil predicted by the Texas Comptroller for that year. |

2007 2008 2009

B Percent of Actual Average Price

Chart 2 shows the forecasted price divided by the prior year price from 2008 to 2010, a result
that is equal to the market condition factor. The data shows that the result of the addition of the
market condition factor required by HB 2982 was to lower per unit prices slightly in 2008,
decrease them by over 72 percent in 2009, and to increase the prices by 12 percent for 2010.

Previously appraisers were required to use the prior year average as the expected price for the
current year, now HB 2982 requires the appraiser to multiply the prior year average by the
market condition factor in order to forecast the price for the current year. All other factors
being equal, the consequence of reducing the per unit taxable value used in calculating
appraised value by 72.6 percent in 2009 was to decrease appraised values by the same
percentage compared to what the appraisals would have been under the valuation method
required prior to HB 2982. Thus, the market condition factor, as shown for crude oil in the next
chart, can be used as a proxy to understand the impact of HB 2982.

Where the market condition factor equals one, there is no impact. When the factor is greater
than one, the oil and gas property owners pay additional property taxes. When the factor is less
than one, the same owners pay less property taxes while their neighbors make up the
difference.
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Chart 2

Per Unit Taxable Price Under Sec. 23.175, Tax Code

As a Percent of the Per Unit Price Based on Prior Methodology
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Chart 3 compares the market condition factor as published by the Comptroller (shown in blue) J
to a hypothetical market condition factor (green). The hypothetical market condition factor is -
equal to the actual average price of crude oil divided by the previous year’s actual average

price. The difference is that the hypothetical market condition factor replaces the Comptroller’s

forecast with the actual average price. The chart therefore shows what the market condition

factor would have been had the forecast been completely accurate.

The red line in Chart 3 shows the actual market condition factor as a percentage of the
hypothetical market condition factor. Since the actual average price for 2010 is not available at
this time, the percentage is shown for 2008 and 2009 only.

The following analysis will look at the price forecasts to determine if the goal of an objective

standard for the price forecast that ensures accurate and uniform appraisals has been met.
Analysis — Overview

Unfortunately, the Comptroller does not publish the methodology used in determining the

forecasts available to the public - following a recent request for the methodology, the

Comptroller replied that no published methodology exists. However, in an informal

conversation with agency staff, it was revealed that the forecast is generally derived by

averaging a small group of forecasts from outside organizations such as the United States B
Energy Information Agency, Moody’s and Cambridge Energy Research Associates (CERA) —

basically any credible organization that has an established track record as long as their forecasts

are not proprietary. The actual sources are subject to change but these three have been used in

recent years along with other organizations. Specific forecasts from an organization may not be

included in the average if it deemed to be significantly higher or lower than forecasts from the

other sources.

Selectively adding or dropping source forecasts could easily impact the Comptroller’s
published forecasts. However, the following analysis will operate under the assumption that
the Comptroller’s forecasts are objective. The analysis will therefore focus on two remaining
areas to determine if the Comptroller’s price forecasts have ensured “accurate and uniform

appraisals” through an objective standard.

First, how closely have the price forecasts comported with actual resulting prices. It should be

noted that the price forecasts are actually for “taxable” prices as opposed to the actual unit price

paid for oil and gas products. As a result, the comparison will begin with the spot price

published by the United States government and the prior year average price later published by

the Comptroller for the same year. A third comparison will be made with spot prices for crude —

oil only. 1‘)



( ‘ Appraisal districts are generally held accountable to be within a five percent margin of error on

their appraisals.

“The Comptroller tests the taxable values the appraisal district assigns to each property
category by constructing a statistical margin of error around the Comptroller’s estimate
of value for selected property categories in each school district. PTAD [Property Tax
Assistance Division] considers values valid, or acceptable, when they are within the
margin of error. The margin of error is plus or minus 5 percent of the state value at a
minimum, but may be higher. PTAD considers values outside this margin of error
invalid.” (Texas Comptroller of Public Accounts 2009)

In the following analysis, the Comptroller’s forecasts will be held to a looser standard of twice
that margin of error (2 times 5 percent equals 10 percent) for determining whether the forecasts

are accurate.

Second, what trends can be noted about the forecasts? Are the forecasts trending closer to
either the spot price or the prior year average price or are they diverging? Lack of convergence

will be taken as an indication that forecast accuracy is not improving.
Analysis - Oil

‘ Chart 4 compares the Comptroller’s forecasted per barrel (bbl) price for crude oil with the
average annual spot price later published by the United States Energy Information Agency
(EIA) for the same year. The average annual spot price is the average daily price for West Texas
Intermediate (WTI) in Cushing, OK crude oil future contracts.

The first column on the left of each group shows the unit price forecasted by the Comptroller
and the second column shows the average annual price for the same year. There are several key
points that can be noted from this chart. First, the Comptroller’s forecast is for the taxable value
of oil, not the actual sales price. Therefore, the forecast price is expected to be slightly lower
than the average price or approximately equal to the actual price minus certain operating and
other costs — which turns out to be the case for every year except 2001. In 2001, the
Comptroller’s forecast actually turned out to be too high. As a result, the average price was

lower than the forecast.

Second, while there have been some ups and downs, over the entire period the difference
between the forecast and the actual price has tended to grow as seen in the third column. The
discrepancy is particularly notable in 2001-2003 when the forecasted prices were declining at the
same time actual prices were increasing. Although it decreased in some years, overall the

Q general trend has been for the gap between the forecast and the actual price to increase.



Chart 4

Forecasted Price of Crude Oil (BBL)
Compared to Actual Average Spot Price
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Third, the gap between the forecasts and the actual prices of crude oil grew to an alarming size ‘

in 2008-2009. Chart 5 graphs the forecasted price as a percentage of the actual price.

As the chart reveals, the forecasted prices differed from the actual prices by more than 10
percent in nine of the ten years of this study. However, as previously mentioned the forecasted
prices are for taxable value, not actual market value — although informal discussion with the
Comptroller’s staff indicates that the taxable value is generally about 10 percent less than the
market value. As a rough guide then, an accurate forecast would be about 90 percent of the
actual price. Generally, the published forecasts have not been close to this more generous

benchmark.

()
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Chart 5
Forecasted Price of Crude Oil
Compared to the Average Actual Spot Price
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The next chart compares the forecasted price of crude oil to the average annual price as later
published by Comptroller. This is a direct comparison since both values represent the taxable
value of crude oil. Unfortunately, the data for this comparison is only available starting with
2007, the year HB 2982 was enacted. While there are some discrepancies with the previous
charts (e.g., Chart 4 shows a decline in the gap between the forecast and actual price from 2008
to 2009) it does tend to validate the previous conclusions. There is a significant disparity
between the forecasts and actual prices and the disparity has grown in recent years on a

percentage basis.

As with the previous chart, it is clear that forecasted prices have consistently differed from
average taxable prices by more than 10 percent. Given that the difference has exceeded 10
percent in each of the three years for which data is available, the forecasts have obviously not
met the criteria established earlier in this study.



Charte
)

Forecasted Price of Crude Oil (BBL)
Compared to Actual Average Price
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There are reasons for the Comptroller to be conservative in forecasting future prices of crude oil
resulting in forecasts consistently less than 90 percent of the average actual price. Itis clear,
however, that recent forecasts have differed significantly from actual prices. Furthermore, it
would appear from the trends noted in previous charts that no effective effort has been made by
the Comptroller to improve the accuracy of crude oil price forecasts. Nor has the data shown in
Chart 6 contradicted those trends. Thus, the crude oil forecasts also fail the second test, by
failing to converge with the actual average price of crude oil as determined by either the EIA or
the Comptroller.

This is not surprising given that the Comptroller relies entirely on outside experts to provide
those forecasts and likely has little influence on them. In addition, given the incentive to
produce conservative estimates for state revenue estimating purposes, it is unlikely the

Comptroller finds any reason to complain about these trends.
Analysis - Gas

Natural gas price forecasts from the Comptroller have been significantly closer to actual prices
as shown in Chart 7. This chart compares the forecasted price for natural gas with the actual

annual average price of natural gas at the wellhead in Texas for the same year as provided by —_

the EIA. )
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Chart 7

Forecasted Price of Natural Gas (MCF)
Compared to Actual Average Spot Price
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In 2006, the Compfroller's forecastturned out to be greater than
the actual average price of natural gas at the wellhead in Texas.
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Unlike the similar chart for crude oil, trends are much more difficult to detect in this chart of
natural gas prices. Clearly forecasts tend to be below the average wellhead price. Similarly,
that discrepancy has grown from 2006, when the forecast was higher than the wellhead price, to
2008. By 2008, the difference between the forecast and the actual wellhead price had increased
to levels previously seen in 2003-05.

On the other hand, it is unclear in this chart whether an actual long-term trend exists. Infive of
the years (2000, 2003-05, and 2008), the difference in prices is around $2 which is fairly high on a
percentage bases. Yet in four years (2001-02 and 2006-07), the difference is no more than $0.51
(2002) and sometimes significantly smaller. In fact, the forecast was above the actual price by
$1.32 in 2006.

It would seem that there is a bias towards low forecasts based on both Chart 7 and Chart 8
although that bias is not as great as it was for crude oil. Chart 8 shows the percentage
relationship between the forecasts and the actual price for natural gas. The chart reveals that
the forecasted price was less than 75% of the actual price in five of the ten years while only

exceeding the actual price in one year.



Similar to the chart for crude oil, Chart 8 reveals that forecasted prices usually differed L)
significantly from the actual prices. For natural gas, forecasted prices differed from actual

prices by more than 10 percent in seven of nine years.

However, the natural gas prices forecasted by the Comptroller are for taxable values. Like the
previously discussed annual average crude oil prices reported by EIA, the average annual
natural gas prices reported by EIA are not adjusted for costs. Therefore, Charts 7 and 8 may
overstate the discrepancy between forecasted and actual prices for natural gas.

Chart 8
Forecasted Price of Natural Gas (MCF)
Compared to the Average Actual Wellhead Price
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Chart 6 removes any uncertainty by comparing the forecasted prices with the average annual
taxable prices later published by the Comptroller for the same year. Based on this comparison,
it would appear that the Comptroller overestimated the future price of natural gas in both 2007
and 2009.

The accuracy test makes no distinction between under- and overestimates. It counts any

difference of more than 10 percent as a miss. By that criterion, the forecasted natural gas prices

also failed. In each of the three years for which data is available, the forecasted natural gas price

differed from the actual average price as published by the Comptroller by more than 10 percent.

Thus the Comptroller’s natural gas forecasts fail this test as did the crude oil forecasts. -

<

10



That leaves the trend test. Are the forecasts converging on the actual average prices as
determined by either the EIA or the Comptroller? The answer is a qualified maybe. A very
slight trend towards convergence can be noted in Chart 7 if one looks at the entire period 2000-
09. However, if one looks at Chart 9 which compares taxable prices to taxable prices, it would
appear that the forecast is diverging from the actual average price for the most recent three year

period.

Chart 9

Forecasted Price of Natural Gas (MCF)
Compared to Actual Average Price
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Analysis — Other Data Sources for Developing Forecasts

In preparing the forecasts, the Comptroller relies on outside experts such as the United States
Energy Information Agency, Moody’s and Cambridge Energy Research Associates. However,
because the main purpose of the forecasts is for state revenue estimating, the Comptroller does
not use data from future contracts for crude oil and natural gas.

Wikipedia provides the following definition: “A futures contract is a standardized contract to
buy or sell a specified commodity of standardized quality at a certain date in the future and at a
market-determined price (the futures price).” Thus, futures contracts provide information on
prices that that have been agreed upon by both willing sellers and willing buyers. Those prices
create a market forecast of what prices will be in the future and can therefore be used to

determine the market value of crude oil and natural gas reserves.

11



Chart 10 shows the relationship between the Comptroller’s forecasted price for crude oil for the
period 2008-2010, the average future contract price for crude oil on the New York Mercantile
Exchange (NYMEX), and the actual average taxable price as later published by the Comptroller.
The average NYMEX price is determined by taking the settle price on the first business day of
the year for WTI futures contracts that have a delivery date in that same year (excluding
January).

Chart 10

Forecasted Price of Crude Oil (BBL)
Compared to Average NYMEX Futures andActual Average Price
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As the chart shows for 2008 and 2009, the average NYMEX futures prices were significantly
closer to what the Comptroller later determined to be the average price for each year than were
her forecasts. This eventuated despite the fact that the NYMEX prices were available weeks if
not months prior the Comptroller publishing her forecasts (the 2010 forecast, for example, was
not released until March 2010).

As with the EIA data, the NYMEX prices represent actual value, not taxable value. However,
subtracting 10 percent from the average NYMEX futures prices (using the previously
mentioned rule of thumb to estimate the difference between market value and taxable value)
would still result in an estimate significantly closer to the actual average price than the
Comptroller’s estimates.

Conclusion

12




Two criteria were developed for use in analyzing the use of the Comptroller’s forecasted prices
for appraising oil and gas properties: how accurate are the forecasts and what trends can be
noted from those forecasts. The forecasts have failed to meet the established accuracy criteria
for both crude oil and natural gas. Forecasts more often than not turn out to have been highly

inaccurate.

In the case of crude oil, there is a noticeable trend for the forecasts to be significantly below the
market value. While this tendency is commendable for forecasting state severance tax revenue,
it is inappropriate for use in determine market values for property tax purposes. In addition,
there are highly accurate data sources such as NYMEX futures that are not used in developing

the forecasts.

While natural gas prices did not show a tendency to be overly conservative, neither did they

show a trend towards increasing accuracy.

Therefore, it is concluded that the Comptroller’s forecasted prices for crude oil and natural gas

have failed to meet HB 2982’s stated goal of ensuring accurate and uniform appraisals.

13
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PROPERTY TAX SHIFTS CREATED BY HOUSE BILL 2982, 80TH LEGISLATURE
By Tim Brown
Texas Association of Counties
March 2010
Executive Summary

House Bill 2982, 80t Session, added a requirement for all appraisers to use forecasted and
average historical prices published by the State Comptroller of Public Accounts (Comptroller)
for determining how future product values will change when appraising crude oil and natural
gas reserves. The mandate applies when using an appraisal method based on future oil and gas
income derived from the production of those minerals.

HB 2982 may have been successful in creating more uniform valuations. However, it also had
the side effect of shifting property taxes from oil and gas properties to other properties.

It is estimated that oil and gas property owners paid an additional $96,295,438 in property taxes
for 2008 while getting a $758,180,083 tax break for 2009. Those estimates are based on a total
property tax rate of $1 per $100 of taxable value. By 2008, most school district property tax rates
alone were greater than $1; therefore the actual tax shift must have been significantly greater
than the previous estimate. If an average property tax rate of $1.50 was used in the estimate,
then the tax shift in 2008 would have caused an estimated additional tax burden of $144,443,157
while, in 2009, the tax break would have increased to more than $1.137 billion for oil and gas

property owners or $992.8 million for the two year period.

In addition, since 2006, state revenue must be used to make up the difference whenever local
property taxes dip below a certain level as part of the “hold harmless” provision of school
finance reform. In general, when taxable property values are lowered, state financial support
must increase. Thus, when HB 2982 lowered the total taxable value of oil and gas properties in

2009, one of the results was to increase total state financial support of school districts.

The unintended consequences of HB 2982 have been significant. By shifting the tax burden at a
time of high oil prices, HB 2982 has reduced the public’s confidence that the property taxis
applied fairly to all property owners.

Any change that decreases the fairness of the local property tax is a significant concern to
county officials. County governments rely on the property tax to fund the services their
constituents demand and the law requires. Only by ensuring a fair property tax system can
counties raise the revenue needed to provide the services required by the citizens of Texas.



Background ‘ )

In 2007, the Texas Legislature passed, and Governor Perry signed, House Bill 2982, which had
the unforeseen consequence of shifting property taxes away from certain oil and gas properties
onto all other properties, including residential and commercial homes. The tax shift resulted
from changing the methodology used to appraise oil and gas reserves. The methodology
required under HB 2982 attempted to change appraisals by requiring the use of uniform price
forecasts made by the Texas Comptroller of Public Accounts. Previously, appraisers had some
leeway in that the only explicit limit was imposed on price increases, according to the HB 2982
Bill Analysis, “leading some appraisers to ignore the comptroller’s forecast for years in which

price decreases [were] anticipated.”

This is not to say that appraisers must use the exact prices published by the Comptroller in

determining the value of oil and gas properties. However, they are now required to use the

percentage change from one year to the next that is established by those published prices. For the

base or current year, the percentage change is determined by dividing the current year’s

forecasted price by the prior year’s average price to arrive at a “market condition factor” for

each type of product. Appraisers multiply the average price of crude oil or natural gas, which

can vary from location to location around the state, by the appropriate market condition factor

to arrive at a forecasted price for the current year’s production per unit of product. .

For future years, the appraisers increase or decrease the price using the same percentage change
in price published by the Comptroller in the state’s estimate of future price changes. Thus, if
the Comptroller forecasts a 10 percent increase in the first year followed by a 15 percent
decrease in the per unit price of natural gas, then every appraiser must forecast a 10 percent
increase followed by a 15 percent decrease in the per unit price of natural gas for every such
property. Similarly, future prices of crude used in valuing oil properties must also change in
lockstep with the Comptroller’s forecasts for that product.

Up to a point, the objective of uniformity in valuing oil and gas properties was met. However,

there have been some unintended consequences, as is shown by the resulting tax shift.
Research

Accurate data on the tax shift is difficult to obtain. Appraisals are conducted using whatever
method/price forecast is currently required — appraisers as a rule don’t have a reason or the time
to calculate values using both the current methodology and prior methodology. Since a tax

shift was suspected, but not confirmed, the Texas Association of Counties resolved to develop

an estimate of the tax shift. .



Unfortunately, oil and gas appraised values are not available from a single source such as the
annual “Reports of Property Value” collected by the Comptroller. While that report does
include the value of mineral properties, the report does not separate oil and gas values, but
combines them into a single reported number along with the value of other items such as
extraction equipment. As a result, in early 2010, the Texas Association of Counties contacted all
254 county judges to request the total appraised value of oil and gas reserves in each county.
The judges were asked to include the values for taxable reserves only and to exclude the value

of both the surface land and the value of extraction equipment.

TAC collected the total appraised values for oil and gas reserves by county for the prior two
years to determine if a tax shift occurred. Appraisals for 2010 were not yet available at the time
as the Texas Comptroller of Public Accounts (Comptroller) did not publish the price forecasts
for January 1 and the market condition factors required for use to determine appraised values
according to HB 2982 until March 5, 2010. This prevented the counties from reporting their
2010 mineral values since the appraisals could not be finished until after the Comptroller
published her forecasts. Consequently, the tax shift estimates in this report are confined to 2008
and 2009.

In order to get the 2008-2009 data, the county judges had to contact the appraisal districts
which, in turn, generally turned to the professional appraisal companies with which they had a
contract to appraise oil and gas properties. Several of those companies then contacted the Texas
Association of Counties and sent the data directly. Some sent tables showing the data ona
county by county basis while one company preferred to give TAC a grand total for a collection
of counties. TAC asked the later company to share a list of the counties in that collection and
further asked that they only include counties that the company contracted with for both 2008
and 2009.! TAC also received some values directly from the county judges and the appraisal
districts.

As might be expected, TAC received values from multiple sources for some counties. If that
included the company that only sent a grand total, the values received from the other sources
were not included. Otherwise, the average of the values received from all sources was used for

each county, thereby eliminating any duplication of values.

TAC also did not use some of the county supplied values when it was clear that those values
contained the values of other types of minerals. This occurred when a county reported its total

mineral values, for example, rather than break out the oil and gas values.

! Technically, the companies sent the values by appraisal district. However, district boundaries are
coterminous with county boundaries so for simplicity’s sake this report will refer to counties not
appraisal districts.



As a side note, TAC asked counties that had no oil or gas properties to respond to the survey to
obtain as accurate a statewide estimate as possible. Six counties sent a response indicating they

had no taxable oil or gas reserves.

Including the negative responses, TAC was able to collect data from 198 out of 254 counties by
Feb. 10. The following data picture emerged for those counties.

Mineral Actual Appraised Value 2008 Actual Appraised Value 2009
Gas reserves $73,000,999,027.16 $69,485,397,604.78
Oil reserves $48,974,018,592.76 $39,653,025,889.26

TAC then worked backward to determine the respective volume of minerals involved in those

values. In order to proceed, several assumptions were made.

¢ Rate of decline in production (annual): 20.0%
e Rate of increase in operating costs: 4.0%
¢ Initial operating cost per mcf (gas): $0.50
¢ Initial operating cost per mcf (oil): $10.00

Other data needed for the calculations came from the Comptroller’s Web site.

Item Gas ; Oil
2008 2009 2008 2009
Average prior year price: $5.89 $8.03 $68.40 $96.27
Market Condition Factor: 1.034 0.604 0.992 0.374
Discount rate: 17.25% 16.16% 17.25% 16.16%
Severance tax rate: 7.50% 7.50% 4.60% 4.60%

Using the values provided by the various sources, the stated assumptions, and the information
provided by the Comptroller, the Texas Association of Counties developed a mathematical
model to determine the volume of minerals used to calculate the actual appraised values for
both oil and gas in 2008-2009.

In order to develop the model, TAC used the basic discounted cash flow method described in
the Comptroller’s Manual for Discounting Oil and Gas Income. Rather than work forward from oil
or gas production as is described in that manual, the model worked backward from total
discounted cash flow to obtain estimated production for each type of mineral one year at a time.
Technically, statewide total appraised value collected from the various sources was entered

rather than total discounted cash flow.
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In working backward, TAC used the average prior year price, market condition factor, discount
rate, and forecasted annual percentage change in future prices as published by the Comptroller

for that tax year.

Once the model provided the production data, TAC then worked forward using the same basic
discounted cash flow method, but with slightly different input for prices. First, this part of the
model dropped the market condition factor. In addition, rather than use the forecasted future
percentage price increases published by the Comptroller for 2008 and 2009 respectively, the
model used the forecasted future percentage price increases published by the Comptroller for
2007 (the last year before HB 2982 took effect).

TAC then took the difference in total discounted cash flows as the estimate of the change in
appraised value caused by HB 2982 for each year and product. The change is shown in the
following table. Note that negative numbers indicate a decrease in the appraised value of oil
and gas properties using the methodology required by HB 2982, while positive numbers

indicate an increase in value.

Product 2008 2009
QOil $3,282,943,141 ($49,109,378,818)
Gas $6,346,600,635 ($26,708,629,459)
Annual Total Tax Shift $9,629,543,776 ($75,818,008,277)

The numbers shown in the table above represent changes in appraised values due to HB 2982.
In order to determine the tax shift, assume that total local property taxes average $1 per $100 of
taxable value. Based on the previously discussed instructions that were given to those sources
providing appraisal values, it is clear that the amounts shown in the preceding table represent
taxable appraised values. As a result, given the stated assumptions, oil and gas property
owners paid an additional $96,295,438 in property taxes for 2008 while getting a $758,180,083
tax break for 2009.

In other words, other property owners received an estimated $96.3 million tax break for 2008
but were required to pay an additional $758.2 million for 2009. However, those estimates are
based on a $1 tax rate. Given that the median 2008 school district property tax rate was $1.1835
per $100 of value,? it is clear that the actual tax shift must have been significantly greater than

the previous estimates. For example, if an average property tax rate of $1.50 were used in the

2 The median value is the one in the middle when the values are sorted. In other words, of the 1562
school districts, 781 had 2008 property tax rates less than the median while the remaining 781 had
property tax rates greater than the median.



calculation rather than $1.00, to account for both the school districts and other taxing entities,? B )
then the estimated tax shift would increase 50 percent to more than $992.8 million for the two

year period.*

An alternate methodology exists which can be used to produce an estimate of the tax shift. This
method simply divides the total reported appraised values by the appropriate market condition
factor and then calculates the tax shift based on the difference between the original appraisals
and the result. Using this method, it is estimated that oil and gas property owners were able to
shift $1,648,834,365 in property taxes onto other property owners from 2008-2009.5

While this methodology is highly simplified, the resulting estimate is significantly more than
the previous estimate of $992.8 million. However, it provides additional assurance as to the
scale of the tax shift which occurred and highlights the impact of the market condition factor
added by HB 2982.

It should be noted that HB 2982 has impacted more than just the private sector. By reducing
total appraised values, the bill has also impacted state finances. In 2006, HB 1, 79* Legislature,
Third Called Session, which cut local school district property tax rates to $1 per $100 of assessed
valuation, froze the per student amount a school district could spend, based on 2006
expenditures. If the property tax doesn’t produce a school district’s target amount per student,

the state must make up the difference under the “hold harmless” provision designed to prevent

any financial harm to the district from the new taxing limit.

Consequently, state revenue must be used to make up the difference whenever local property
taxes dip below a certain level. Since the ability of school districts to raise their property tax
rate is severely circumscribed, the amount of property taxes they can raise is largely dependent
on overall taxable value. In general, therefore, when taxable property values are lowered, state
financial support must increase. Thus, when HB 2982 lowered the total taxable value of oil and
gas properties in 2009, one of the results was an increase in total state financial support of

school districts.

It is not possible at this time to place an exact dollar amount of that impact on the state financial
support of school districts. Still, it is clear that the impact of HB 2982 has not only created a tax
shift from oil and gas property owners to other taxpayers, it has also created a drain on the state
which now indirectly provides financial support to those same oil and gas property owners by
replacing local property tax dollars with state dollars to support the school districts.

3 Cities, counties and many different types of special districts (e.g., hospital districts, emergency services

districts, etc.) are also authorized to levy property taxes in Texas. —
4 The actual increase would be from $758,180,083 to $1,137,270,124. u
5 See the appendix for more detail about this alternate methodology.
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Conclusion

The unintended consequences of HB 2982 have been significant. In many areas of the state, it
shifted a large tax burden away from the owners of oil and gas reserves to other property
owners and to the state of Texas. By shifting that burden at a time of high oil prices, HB 2982
has reduced the public’s confidence that the property tax is applied fairly to all property

owners.

While the tax shift causes no direct burden on county government, county officials have an
obvious interest in a fair property tax system. Any change that creates an additional burden on
most property owners and decreases the perceived fairness of the local property tax, even if it
benefits a few property owners, is a significant concern to county officials. Only by ensuring a
fair property tax system can local governments raise the revenue needed to provide the services

required by the citizens of Texas.






Appendix I: Methodology for Calculating the Tax Shift

The methodology used to estimate oil or gas reserves uses the following assumptions and facts.

Assumptions:
e Rate of decline in production (annual): 20.0%
e Rate of increase in operating costs: 4.0%
e Initial operating cost per mcf (gas): $0.50
¢ Initial operating cost per mcf (oil): $10.00
Facts:

Average prior year price $68.40  $96.27 $5.89 $8.03
Market condition factor 0.992 0.374 1.034 0.604
Discount rate 17.25% 16.16% 17.25% 16.16%

Rather than try to determine annual production, assume that production holds steady and let
the price per barrel of oil decrease by 20 percent per year (the rate of decline). Then, the price
per barrel for the first year of the forecast is the average prior year price of oil times the market
condition factor as seen in column B. To obtain the price per barrel for forecast year 2, simply
multiply $36 by the price increase forecasted by the Comptroller in 2009 to obtain the results in
column B. Then adjust the price for lost production by multiplying the result in column B by 0.8
raised to the power of one less than the forecast year.

Forecast Price PriceL:sdtj -for Op Exp Sev Tax Future Cash P.V. Factor Present Value
Year ($/bbl) Production Flow at16.16% of Cash Flow
A B C D E F G H
1 $36.00 $36.00 $10.00 $1.66 $24.35 0.927837 $22.59
2 $41.64 $33.31 $10.40 $1.53 $21.38 0.798758 $17.08
3 $51.78 $33.14 $10.82 $1.52 $20.80 0.687636 $14.30
4 $67.54 $34.58 $11.25 $1.59 $21.74 0.591973 $12.87
5 $76.54 $31.35 $11.70 $1.44 $18.21 0.509619 $9.28
6 $85.54 $28.03 $12.17 $1.29 $14.57 0.438721 $6.39
7 $94.55 $24.79 $12.65 $1.14 $10.99 0.377687 $4.15
8 $104.01 $21.81 $13.16 $1.00 $7.65 0.325144 $2.49
9 $108.17 $18.15 $13.69 $0.83 $3.63 0.27991 $1.02
10 $111.42 $14.95 $14.23 $0.69 $0.03 0.24097 $0.01
25 $132.57 $0.00 $0.00 $0.00 $0.00 0.025475 $0.00




Operating expenses are increased each year by 4 percent starting from a $10 per barre] initial
cost, as shown in column D. When the operating expenses exceed the adjusted price in column
C, production presumably ceases. Thus, forecast year 25 shows neither an adjusted price nor an

operating expense.

The severance taxes on the other hand are a constant 4.6 percent applied to the adjusted price in

column D after subtracting operating expenses.®

Future cash flow in column F is the adjusted price minus both operating expenses and
severance taxes. The discount rate published by the Comptroller for oil properties in the 2009
Base Discount Rate for All Oil and Gas Properties in the Property Value Study is 16.16 percent.” The
present value factor in column G reflects the current value of a dollar obtained in the forecast
year. See the Comptroller’s Manual for Discounting Oil and Gas Income for more information on

this topic.

Present value of cash flow, column H, is future cash flow in column F multiplied by the present
value factor in column G. Once the present value of cash flow is calculated for each of the
forecast years, production (number of barrels of oil) can be estimated with the following

simplified formula.

Total Appraised Value of Oil Reserves
Sum of the Present Value of Cash Flow for all Years (col. H)

Year 1 Production =

Once the production for the first year of the forecast is known, it can be plugged into a model
based on the example given in the Manual for Discounting Oil and Gas Income in order to
determine the appraised value. This time, however, the market condition factor is not used to
adjust the average prior year price of oil. In addition, rather than use the annual price changes
forecast by the Comptroller in 2009, the annual price changes forecasted in 2007 are used.

Subtract the resulting appraised value from the original 2009 appraised value in order to
determine the estimated change in appraised values due to HB 2982. A negative number
indicates HB 2982 reduced the oil and gas appraisals while a positive number indicates HB 2982

¢ This is the severance tax rate for oil in Texas; the state severance tax rate for gas is 7.5%.

7 This is actually the minimum discount rate from the range published by the Comptroller. No
adjustments are made for specific property issues nor will the property tax rate be added since it varies
across the state. Interestingly, using a higher discount rate would actually increase the estimated tax shift
onto other property owners.
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increased the appraisals. The statewide tax shift can be estimated as previously described in
this report.

See Appendix II for a simplified method for determining the tax shift.
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Appendix II: An Alternate (Simplified) Tax Shift Methodology ‘ )

A simpler method of determining the tax shift exists. First, take the actual appraised values for
2008-2009 as reported by 198 counties and the market condition factors published by the

Comptroller.

Now divide the appraised values by the corresponding market condition factor and take the
difference to see how total appraised values changed. Then, using either the $1 or the $1.50 per
$100 of value property tax rate, calculate the resulting tax shift.

Item Gas 0il
2008 2009 2008 2009

Appraised value: $73,000,999,027 | $69,485,397,605 | $48,974,018,593 | $39,653,025,889
Market Condition 1.034 0.604 0.992 0.374
Factor:

Adj. appraised value: | $70,600,579,330 | $115,042,049,015 | $49,368,970,356 | $106,024,133,393
Difference in value $2,400,419,697 | ($45,556,651,410) | ($394,951,763) | ($66,371,107,504)
Shift @ $1.00 rate $24,004,197 |  ($455,566,514) |  ($,3949518) |  ($663,711,075)
Shift @ $1.50 rate $36,006,295 | ($683,349,771) | ($5924,276) |  ($995,566,613)

Using this simplified methodology, oil and gas property owners paid an extra $30,082,019 in
2008 but paid $1,678,916,384 less in property taxes in 2009 than they would have without HB
2982. In the two year period, this simplified method estimates that a property tax shift occurred

in which other property owners paid an estimated $1,648,834,365 in property taxes that would
have been levied on oil and gas property owners if not for the unanticipated consequences of
HB 2982 (based on the $1.50 tax rate).

While the actual dollar estimate from using this approach is significantly greater than with the
previous estimate, it does validate the scale of the tax shift. It also indicates that the

assumptions used in the prior methodology may have been too conservative.
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